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Smith, attorney,attorney general (Gregory Swope,Gregory H. W.
orally),brief and for the State.on the

Concord,defender, byappellate andDuggan, of briefE.James
orally, for the defendant.

finding guiltyBois, jury himappeals a verdictThe defendantJ.
bypossession felon. RSAof a firearm a convicted Seeunlawfulof

only Trial(Supp. 1981). is whether theThe issue before us159:3
upheldJ.) when it the(Gann, errorcommitted reversibleCourt

discoveryto the of thevalidity had ledof search warrant whichthe
affirm.firearm. Wedefendant’s

1981, the PoliceJuly 20, Babineau of LaconiaRobertOfficerOn
defendant, wasthe whothatDepartment received information

felon, recently athought purchasedbeen a convictedto have had
handgun suspected purchasethatstore. The officer theat a local

(Supp. 1981), imposed on thewhich restrictionsRSA 159:3violated
by convicted felons. He checked the storepossession of firearms

day sale had onand determined that the occurredrecords that same
attending30, 1981, informed theApril and that the defendant had

felony Shortlyprior there-that he had no convictions.store clerk
felonyafter, prior convic-the defendant’sBabineau verifiedOfficer

clerk,10, 1981,tion, whoAugust he interviewed the storeand on
Aprilthe transaction.confirmed
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information,by prepared an affidavitthe officerSupported this
the home forapplication for a to search defendant’swarrantand an

warrant,Although searchgun. court authorized thethe the district
was insubsequently defendantdiscovered that theBabineauOfficer

Colorado, withinexecute warrant thetherefore he did not theand
origi-by of theseven-day period permitted The datesRSA 595-A:7.

record,apparent the asapplication not fromnal and warrant are
11,Septemberwas never into evidence. Onthis material entered

application,1981, prepared anda new affidavit andthe officer
Exe-warrant search the defendant’s residence.obtained a second to

handgun.in the seizure of thecution of this warrant resulted
possessionunlawful of a firearmwas indicted forThe defendant

groundpistol on thesuppressto evidence of theand filed a motion
The deniedinvalid. trial court thethat the second warrant was

charged.motion, He nowthe was convicted asand defendant
appeals.

arguesinitially second warrantThe defendant that the
allegedlysupporting contained thewas because the affidavitinvalid

allege anythe and failed toinformation as earlier affidavitsame
States, 206,Sgro (1932)211v. 287new facts. See United U.S.

supplementation to(requiring of affidavit after failure execute first
defendant,however,shows,warrant). that who con­The record the

groundsvalidity on limitedof the warrant certaintested the search
trial,by orally raise this dis­of law at failed tomemorandum and

judge. defendant neverbefore the trial Because thetinct issue
duplicationpossibility of ofthe trial court of the facts ininformed

affidavits, thethe and did even introduce into evidence earliernot
warrant, judge of thisand trial had no notice issue.affidavit the

problemsanticipate potentialjudges expectedbe toTrial cannot
them;reasonably apparent on the record before coun­which are not

consequence,problems.sel the trial to such As a wemust courtalert
appeal.preserve forthe defendant failed to the issue Seehold that

Lavallee, 211,207, 480, (1979);400 A.2d 482 StateState v. 119 N.H.
674, 615,Pelillo, 675, Furthermore,(1977).616v. 117 N.H. 377 A.2d

us,properly theeven if we were to find the issue before defendant
court,original affidavit and to thishas to submit the warrantfailed

record, to whetherwe be unable determine theand on such a would
contained the same facts.affidavits

argues probable the searchalso cause for didThe defendant that
not time of the of the second warrant becauseexist at the issuance

gun.purchasepassed the of thefour months had since Hemore than
warrant, i.e.,supportingspecifically claims that the facts the second

30, 1981,purchased gun Aprilon and had athat the defendant the
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record, the war-were so at the time of the issuance ofstalecriminal
11, 1981, precludeSeptember an inference that theas toonrant

gun keptpossessed or that he it at his house.thedefendant still

“[p]robable exists ifheld cause to search theWe have that
justified believingordinary in that what iscaution would beman of

whatsought placein to be .. . and that iswill found the searchedbe
crime,implements willsought, fruits or of aif contraband ornot

Doe,particular apprehension or conviction.”’ State v. 115in a‘aid
167, (quoting682, 685, (1975) (citation omitted)371 A.2d 169N.H.

294, (1967)); Zurcher v.Hayden, 307 seev. 387 U.S.Warden Stanford
547, also(1978); Comeau,see State v.n.6Daily, 436 556-57 &U.S.

590,431, 434, (1974). obtain a search war­592 To114 321 A.2dN.H.
applicationrant, police the the for themust show that at time ofthe

finding sought;the itemsa substantial likelihood ofwarrant there is
certainty, beyond athey or even reasonableneed not establish with

434,doubt, the result. at 321will lead to desired Id.that the search
308, 311-12,592; 444Renfrew,v. 122 A.2dat see N.H.A.2d State

support527, in(1982). interpretwill the evidence submittedWe529
manner, giving duein a consideration toa warrant commonsenseof

Breest,v. 116 N.H.preference to be accorded warrants. Statethe
Ventresca,743, 1320,734, (1976); v.United 380367 A.2d 1328 States

102, 108-09 (1965).U.S.

time, alone, suspected andlapse of between a crime theA
cause;probableto ratherof warrant is not conclusive asissuance a

circumstances, includingall thebe considered with otherit must
activity sought.items State v.the and thenature of criminalthe

1187,Hett, App. 1982);(Wash. see United States v.1189644 P.2d
33, Marcello,Steeves, 1975); v.(8th38 States525 F.2d Cir. United

1113, 1982).Supp. (C.D.1121 Cal.F.531
ongoingobjective criminalcase, defendant’sthe of theIn this

gun revealed thatactivity itself. The evidencepossession ofwas the
anyof and didgun commission crimein thethe had not been used

or The defendant there-any distinguishing marks.featuresnot have
Furthermore,gun.dispose of thecompellingno reason tohadfore

brief,correctly points potential penaltyin its theoutthe Stateas
unlikelypurchase it that the defendantmadewith theassociated

Thus,bought than himself. we concludepistol for someone otherthe
gunpurchasethat, despite lapse of the of the andtime betweenthe

ordinarywarrant, person of wouldcaution haveof the athe issuance
gunbelieving still in defendant’sjustified in that the was thebeen

Maryland,Andresen v.warrant was issued.possession when the Cf.
illegal463, (1976) (3-month delayn.9 between trans-427 U.S. 478-79

for doesof warrants business records notand issuanceactions
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stale); Products,probable Independentrender cause Matter Oilof
Inc., 291, (Del. Super. 1982) (finding probable444 A.2d 295 cause to

corporate despite lapsefor tosearch records 18- 26-month time
activityalleged warrants).between criminal and ofdate

that, case,noteWe also under the circumstances of this a
defendant,substantial thatlikelihood existed the like most owners

handguns, keepof would the firearm in his house. See United States
Steeves,v. 525 F.2d at 38. The trial court therefore did not err in

finding denyingthe search warrant valid and the defendant’s
suppress.motion to

Affirmed.

All concurred.
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