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these changes only prospectively. Annot., 98 A.L.R.2d 1105, 1107
(1964). This court has held that a statutory increase in the wrongful
death limitation from $60,000 to $120,000 would apply only prospec-
tively, because to apply the new limit, after the date of the accident,
enlarged the defendant’s liability retrospectively. Mihoy v. Proulz,
118 N.H. 698, 701, 313 A.2d 723, 725 (1973). In an analogous case,
the Connecticut Supreme Court held that although the Dram Shop
Act is primarily remedial in nature, the change in the limit of dam-
ages was substantive in nature. Laviert v. Ulysses, 149 Conn. 396,
401-02, 180 A.2d 632, 636 (1962). Because the change in liability
was substantive in nature, the court refused to apply the new limit
retrospectively. Id. at 402, 180 A.2d at 636.

BB To apply RSA 265:89-a retrospectively in this case would
increase the defendant’s liability over what it was at the time of the
accident. Accordingly, we hold that because RSA 265:89-a imposes
new liabilities upon defendants of a substantive nature it should be
applied only to causes of action which arose after the effective date
of the new law. There is no evidence of legislative intent to have this
statute apply retrospectively; and, in holding as we do, we do not
address the issue of whether the legislature could have lawfully
required RSA 265:89-a to be applied retrospectively.

Reversed and remanded.

All concurred.
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Brown & Nixon P.A., of Manchester (Leslie C. Nizon on the brief
and orally), for the plaintiffs.

Gallagher, Callahan & Gartrell P.A., of Concord (Steven J, McAu-
liffe on the brief and orally), for the defendant.

Bois, J. The plaintiffs, Richard and Mary Kibby, appeal from a
Superior Court (Cann, J.) decision dismissing their writ against the
defendant, Anthony Industries, Inc., for lack of personal jurisdie-
tion. See RSA 510:4, [ (Supp. 1979). We affirm.

The case arises out of the alleged defective installation of a swim-
ming pool at the plaintiffs’ home in Candia, New Hampshire, by
Quality Swimming Pools, Inc. (Quality), a New Hampshire corpora-
tion with its principal place of business in Hooksett, At the time the
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pool was installed, Quality had the exclusive dealership for Anthony
Industries’ pool equipment in several New Hampshire counties and
represented itself as an “Authorized Anthony Pools Equipment
Dealer.” Anthony Industries, a Delaware corporation with its prin-
cipal place of business in California, was not licensed to do business
in this State.

The plaintiffs filed suit against Anthony Industries in New
Hampshire Superior Court, alleging that Anthony Industries was
engaged in the business of manufacturing, constructing, and install-
ing pools in New Hampshire by virtue of its agency relationship
with Quality. The plaintiffs claimed that the defendant had a duty
to supervise and inspect the construction of their pool and that the
breach of this duty resulted in damage to the plaintiffs.

The defendant entered a special appearance and moved to dismiss
the case for lack of in personam jurisdiction. The trial court found
that the plaintiffs failed to establish any connection between the
defendant and the allegedly defective pool installation. The court
therefore ruled that the facts did not warrant application of New
Hampshire’s long-arm statute, RSA 510:4, I (Supp. 1979), and it
granted the motion to dismiss.

Il The general rule in New Hampshire is that on a motion to
dismiss, the plaintiffs’ pleadings and all reasonable inferences
therefrom are to be taken as true and construed most favorably to
the plaintiffs. Jarvis v. Prudential Ins. Co., 122 N.H. 648, 651, 448
A.2d 407, 409 (1982). The rule, however, does not negate the plain-
tiffs’ burden of demonstrating sufficient facts to satisfy the statutory
requirements regarding in versonam jurisdiction. See Cove-Craft
Industries v. B. L. Armstrong Co. Ltd., 120 N.H. 195, 198, 412 A.2d
1028, 1030 (1980).

Il RSA 510:4, I (Supp. 1979) provides:

“Jurisdiction. Any person, who is not an inhabitant of
this state, and who in person or through an agent trans-
acts any business within this state, commits a tortious act
within this state, or has the ownership, use, or possession
of any real or personal property situated in this state,
submits himself, or his personal representative, to the
jurisdiction of the courts of this state as to any cause of
action arising from or growing out of the acts enumerated
above.”

(Emphasis added.) Although the statute provides a broad basis for
the exercise of in personam jurisdiction over persons transacting
business within the State, it requires that a cause of action against a
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non-resident party transacting business here arise from or grow
out of the transaction of that business either by the party or his
agent. Id.; see Hutchings v. Lee, 119 N.H. 85, 88, 398 A.2d 68, 70
(1979).

Il The plaintiffs allege that the defendant conducted a pool con-
struction business in New Hampshire as a result of its agency rela-
tionship with Quality. The plaintiffs, however, failed to present any
facts in support of this claim. The exclusive dealership contract
between the defendant and Quality provided only that Quality would
promote and sell Anthony Industries’ products in New Hampshire;
it nowhere established that the defendant would retain control over
Quality’s construction work or that Quality would perform such con-
struction work as the defendant’s agent. Certainly, the exclusive
dealership arrangement would not, of itself, establish an implied
agency relationship with respect to the construction work. Further-
more, Quality’s construction contract with the plaintiffs indicated
that the defendant and Quality maintained separate identities, and
that Quality would provide the structural and design plans for the
plaintiffs’ pool.

Il Thus, the pleadings and accompanying documents did not
support a finding of apparent agency or any other agency relation-
ship between the defendant and Quality with respect to the con-
struction work. It was clear from the submitted documents that the
defendant’s transaction of business in New Hampshire consisted
only in the sale of its pool equipment through its sales agent, Qual-
ity. In summary, the pleadings and accompanying documents failed
to show that the defendant conducted a pool construction business in
New Hampshire, and the plaintiffs did not allege that the defective
installation was the result of the defendant’s sale of inherently
defective products. Therefore, because the plaintiffs’ cause of action
was based upon a theory of negligent installation and construction of
their pool, rather than upon a theory of products liability, we con-
clude that the plaintiffs failed to meet their initial burden of show-
ing that their cause of action arose from the defendant’s transaction
of business in this State.

Bl We hold that the trial court correctly ruled that the facts
presented did not support the exercise of in personam jurisdiction
over the defendant under RSA 510:4, I (Supp. 1979).

Affirmed.
King, C.J., did not sit; the others concurred.



