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(C.Construction 45.12 Sands 1973).§ 4th ed. Certainly, it is both
practical,reasonable and possible,whenever requireto that all

ambiguities, inconsistencies, and proposed legislationdefects in be
mitigated prior to foregoing reasons,enactment. For the plain-the
tiffs’ satisfymeasure failed requirement.to such a

Affirmed.
All concurred.
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Fisher, Moran, Willoughby, White,Clancy (Edward& of Dover T.
Clancy on orally),the brief and plaintiffs.for the

Burns, Bryant, Shea,Hinchey, (StephenCox & of Dover GaigeE.
orally),on the brief and for the defendant.

Brock, The issue in this case is whether the Trial CourtJ.
granted(Goode,J.) properly a motion to set aside the verdict and for

trial, jury in ofnew after a had returned a verdict the amounta
$20,000 plaintiffs.for the We affirm.

Croteau,1978, Mary daughter,plaintiffs’In R. the whoOctober
vehicle, Barring-operating inwas a motor was killed in an accident

byMary was insured the defendant John Hancockton. Croteau
providing $20,000Company policyMutual Life Insurance under a

parents were the beneficiaries.in benefits for accidental death. Her
policy precludingcontained an exclusion benefitsThe insurance

“directly indirectly, wholly partially”orwhere death resulted or or
from:

entry body, anyin manner or nature what-“the into the
ever, voluntary, involuntary orand whether due to a other

Insured, intoxicant,anyof excitant or hal-act of the
or,drug, exceptlucinogen, anyor of narcotic or other

involuntarily any gas, poi-employment,in ofthe course of
poisonousson or substance.”

exclusion,Relying payHancock refused to the acciden-on this John
claimingplaintiffs, the accident andtal death benefit to the that

decedent, content ofdeath of the who had a blood alcohol .19 at the
death, from intoxication.time of her resulted her

brought juryplaintiffs aThe suit and the matter was tried before
presentedsuperiorin witnesses and evidencecourt. The defendant

support Maryin claim that Croteau’s death resulted fromof its
presentedplaintiffs and evidenceintoxication. The called witnesses

essentially (1)supportin two claims: that the exclusion at issueof
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“reasonablyMary expected”apply because Croteaunot at alldid
payable the event of her accidentalbe inthe benefits wouldthat

death, limitation; Mary(2)and Croteau was not intoxi-thatwithout
and that her death was not causedat time of the accidentcated the

by intoxication.
objection exception, forand counsel thethe defendant’sOver

alia,closing argument, isplaintiffs inter that astated in “[t]here
read,policy is the insured isof law where an insurance notdoctrine

understanding are,rely upon of what the benefitsto herentitled
languagepolicy maydespite to the con-the fact that the contain

jury,charge totrary.” In to the the court said: “The test beits trial
construing language policy isapplied in of an insurance notthe

insurer, policy mean,intends its words tothe who authors thatwhat
person position ofthe thebut rather what a reasonable in insured

Mary those words to mean.” TheCroteau would have understood
plaintiffsofcourt verdict in favor the ... istrial also stated that “[a]

effect, dealingby juryfinding .in a the . . that the exclusion with
consuming apply thisintoxicants does not in case.”

exceptionsdefendantThe took to portionsthese and other of the
jurycourt’s to opposing argu-instructions the and counsel’s final
exceptedment. The defendant also to the denial of ofseveral its

instructions,requested jury in itwhich had asked the court to
juryinstruct the that unambig-the exclusion at issue was clear and

law,uous a appliedas matter of and therefore regardlessto the case
possibleof expectations.the decedent’s

During deliberations, jury questionits the sent out a as to whether
interpretationthe law on the expectationsof reasonable was the

1976,assame it had inbeen when the insurance contract was
signed. Later, jury requestedthe chargealso that the court’s be
repeated. juryAfter $20,000the returned a plain-forverdict the
tiffs, the judgmentdefendant filed a notwithstandingmotion for the
verdict and a motion to set verdict and foraside.the a new trial.

motions,In these the (1) argumentsdefendant contended: that the
by plaintiffs’made the relatingcounsel to the decedent’s so-called

expectations”“reasonable juryconfused and misled the on an issue
law, problemof a allegedlywhich the trial court’s erroneous

compounded; (2)instructions bythat other statements counsel for
plaintiffs, includingthe improperthe statement thethat defendant

was powerfula “rich and company,” prejudiced jury; (3)the and
againstthat weightthe verdict was the of the evidence and should

be set aside.
grantedThe trial court the motion to set aside the verdict and for

trial, later,a upon requestnew counsel,and of specificallyindicated
preceding argumentsthat the groundswere the for its decision.
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transcriptOur review of the trial convinces us that the trial
case,properly in willcourt set aside the verdict this and we not

Motors, Inc.,appeal. Brighamoverturn its decision on v. Hudson 118
590, 593-95, 130, (1978) (decision to setN.H. 392 A.2d 133-34 aside

grant judgewithinverdict and new trial lies discretion of trial and
discretion; improper argu­will not be overturned absent abuse of

by may grounds);ment counsel alone be sufficient see Gowen v.
Brothers, 381,377, 159, (1981). spe­121 N.H. 430 A.2d 161 We note
cifically plaintiffs’that it was a clear of the law formisstatement

argue issue, one incounsel to that the exclusion at a standard such
contracts, Annot., 987, (1950),life 989 didinsurance see 13 A.L.R.2d

apply policyif the decedent had not read the and thereforenot
exclusions, plainbelieved that there were no and that it was error
jury mightit find the exclusionfor the court to instruct the that

inapplicable.

specific expectationsThe of the insured in this case were
only ambiguous, findingif be arelevant the exclusion was found to

court,which was for the determination of the Hanover Ins. Co. v.
Grondin, 394, 397, 174, (1979); plain­119 402 A.2d or if theN.H. 176

that, notwithstanding' unambiguousprovedtiffs the clear and
clause, parties’ dealingspriorof led “the insured tonature the the

policy providedform a reasonable belief that the . . . the[her]
coverage. Parts,claimed . ..” Robbins Auto Inc. v. Granite State Ins.

Co., 760, 763, 507, (1981) (quoting121 435 A.2d 509 v.N.H. Grimes
Co., 722, 1312,718, 422Concord Gen’lMut. Ins. 120 N.H. A.2d 1315

obligation(1980)). policyThe of an insured to read an insurance is
policynot obviated the so constructed that a reasonableunless “is

position attemptinman the of the insured would not to read it. . . .”
Co., Inc., 374,Seppala 121Continental Ins. Co. v. & Aho Const. N.H.

376, 157, (1981) (quoting Fidelity430 A.2d 159 Storms v. U.S. &
Co., 427, 430, 578, (1978)).118 N.H. 388 A.2d 580Guar.

grantplaintiffs’ notThe claims that the trial court could the
pre­itmotion to set aside the verdict and for a new trial where had

verdict,viously directed ordenied the defendant’s motion for a
where the had moved for a mistrial at the close of thedefendant not

merit,plaintiffs’ case, entirely lackingpresentation inof their are
Inc., 493,Chevrolet-Buick,generally Betleysee Kierstead v. 118 N.H.

495-96, 429, (1978), argumenttheir that the389 A.2d 431-32 as is
adequatelytrial court did not indicate the basis of its decision to

grant the motion to set aside the verdict.

matter, although plaintiffs’ trialAs a final we caution the
closingagainst repeating impropercounsel the remarks he made in
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retried, that thisdo not believeargument, be wethis caseshould
attorney’sof fees.warrant an awardappeal so frivolous as towas

Affirmed.

All concurred.
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