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year priorinlimit RSA 458:19 as that statute existed to its 1981
correctlyAccordingly,amendment. the master determined that the

alimony plaintiff’s contempt petitiondid not barstatute the for non-
payment alimony.of

Affirmed.
C.J.,King, BATCHELDER,J., sit;and did not the others concurred.
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Hamilton, Salem, byJoseph orally, plaintiff.L. of brief and for the
Soule, Zelin,Leslie, Loughman(BarbaraBronstein & of Salem F.

orally),the for the defendant.on brief and

Douglas, The custodyJ. issue raised in this interstate child dis­
pute Hampshire jurisdictionis modifywhether New par­has to the

regarding custodyties’ divorce decree of their two children. We hold
Superior (Bean, J.)that the assuming jurisdictionCourt inerred to

grant temporary custody parties’ plaintiff.of the children to the We
superiorvacate the plaintiff’s custody-­court’s order and dismiss the

petition.modification
plaintiff, Mattleman, defendant,The Michael and the Marlene

Bandler, Marylandin September Custodywere divorced in 1979. of
parties’ granted defendant,the two minor children was to the and
plaintiff pay support.the was ordered to partieschild Both subse-

remarried,quently plaintiff moving Hampshirethe to New and the
movingdefendant to Florida with her second husband and the two
Aprilchildren in 1980.
1982,April petitionedIn the defendant recog-a Florida court to

Marylandnize the support.divorce decree and to increase child At
time, parties negotiating possible changethis the custodywére a in

of the plaintiff.children from the undisputed,defendant to the It is
however, agreement changethat no formal was reached for a of cus-
tody parties’ Hampshirebefore the two children came to New on

13, 1982, partiesJune to visit their forfather the summer. The also
agree Maryland custodythat bythe decree had never been modified
a court and was still in effect when the children came to New
Hampshire for their summer vacation.

summer, plaintiffAt the end of the the parties’failed to return the
two petition Rockinghamchildren to Florida and Countyfiled a in
Superior modify Maryland custody,Court to the pur-fordecree the
pose obtaining custodyof response,of the children. In the defendant

petition summaryfiled a Maryland decree,for enforcement of the
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plain-that the1979), moved(Supp. and458-A:13to RSApursuant
jurisdic-offor lackdismissedpetition becustody-modificationtiff’s

Act, chap-RSACustody JurisdictionChildtheunder Uniformtion
1979).(Supp.458-Ater

1982, to31, defendant’s motionAugust on thehearing onAt a
concerning sur-circumstancesthedismiss, testifiedpartiesboth

TheHampshire that summer.rounding visit to Newchildren’sthe
to Floridathe childrennot returnedthat he hadplaintiff testified

beingcustody trans-“understanding” wasthathisit wasbecause
1982,2, superior entered acourtSeptember thehim. Onferred to

Gray, Esq.)(Douglasdecree, R.based on a Master’stemporary
haverecommendation, assuming jurisdiction because “the children

Hampshire thereand . . .of Newwith the Statecontactsufficient
concerning present orthe children’smay evidencebe substantial

added.)relationships.” (Emphasis See RSAcare or futurefuture
appointed for458-A:3, guardian litem was(Supp. 1979). A ad1(b)

con-investigating shallpurpose of “whetherapparent [the court]the
merits,”hearing plaintiffand the wasjurisdiction for on theatinue

“solelycustody purposes offorgranted temporary of the children
registration and medical necessities.”school

reconsider and set aside thedefendant filed a motion toAfter the
decree, in chambers at which thetemporary a conference was held

investigationuponguardian report herad litem submitted a based
1982,30,September the court denied thethat time. Onuntil

set aside the decree. The courtmotion to reconsider anddefendant’s
jurisdiction temporaryon the same basis as thecontinued to assume

investiga-guardian herthe ad litem to continuedecree and ordered
made,Although express ruling inwas the court effectnotion.

Maryland custodypetition to enforce thedenied the defendant’s
modify custody.plaintiff’s petitionthe to Thedecree and to dismiss

interlocutory appeal.then took thisdefendant
pending, theappeal was the Florida court wherethisWhile

supportinitiated her action to increase child issueddefendant had
1982,22, entering Maryland custodyan order on December the

affirming custodyjudgment of court and of thedecree as a that
Statingin defendant. that its order related back to thechildren the

April child-support petition,1982 the Floridadefendant’s initial
plaintiffthat the hadcourt declared

“unlawfully wilfullyand removed the children from the
jurisdiction by refusingof this toCourt return the chil-

of is in violation ofdren to the State Florida and the Cus-
tody by Marylandentered and is inOrder violation of the

(1981)]....”Act Stat. 61.1302-61.1348Uniform [Fla. §§
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Hampshire stayThe defendant then filed a motion here in New to
proceedingsthese and to transfer the case to Florida. action hasNo

pendingbeen taken on the defendant’s motion the outcome of this
appeal.

modify custody gov-Jurisdiction to a decree of another isState
by (Supp. 1979), provides pertinenterned RSA 458-A:14 which in

part:

decree,custody“If a court of another state has made a a
modify (a)court of this state shall not decree itthat unless

appears to the court of this state that the court which ren-
jurisdictiondered the decree does not now have under

jurisdictional prerequisites substantially in accordance
chapter jurisdictionwith this or has declined to assume to

modify (b)the decree and the court of this state has
jurisdiction.”

(Emphasis added.) agreeparties upon validityThe the of their
Maryland granting custody parties’divorce decree of the minor

Maryland longerchildren to the appeardefendant. While would no
jurisdiction Act, mayto have Hampshireunder the New not assume

jurisdiction modify custodyto the decree on that basis alone. Section
requiresfourteen of jurisdiction,the statute also this State to have

458-A:3,1 (Supp.as determined under 1979)section three. RSA thus
provides:

“A competentcourt of this state which is to decide child
custody jurisdictionmatters custodyhas to make a child

by onlydetermination initial or modification decree when:
(a) (1)This state is the home state of the child at the

custodytime of proceeding;commencement of the (2)or
has been the child’s home state within 6 months before

proceedingcommencement of such and the child is absent
from this bystate because of his removal or retention a
person claiming custody reasons,his or for other and a
parent person acting parentor as continues to live in this
state; or

(b) It is in the best interest of the child that a court of
jurisdictionthis (1)state assume because the child and his

parents, contestant,or the child and at least one have a
significant state,connection (2)with this and there is

jurisdictionwithin the of the court substantial evidence
concerning present care,the protection,child’s or future
training, personal relationships;and or

(c) physically presentchild isThe (1)in this state and
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(2) necessaryisthe child has been abandoned or it in an
emergency protect the childto .. .

(Emphasis added.)

question isThe ultimate for decision in this case not whether the
jurisdictionHampshire properlycourt exercised its concurrentNew

decree,modify Maryland custodyFlorida to the see RSA 458-with
(Supp. 1979), correctlyA:6 to :8 but whether the trial court deter-

jurisdictionin the first holdmined instance that attached. We that
erroneously jurisdictionthe court concluded that it had under RSA

(Supp. 1979).458-A:3

juris­It is clear that the court could not obtain “home state”
custody-modification parties’diction over the action because the

Hampshireminor children had not resided in for sixNew consecu­
custody.plaintiff petitionbefore thetive months filed his to obtain

Shaw, 571-72,562, 1, (1981).See Branch v. 121 N.H. 432 6A.2d
Therefore, jurisdiction upon provi­must have rested some alternate

(Supp. 1979).sion of RSA 458-A:3

attemptedThe master erred as a matter of law when he to
jurisdiction upon paragraph 1(b) (Supp. 1979).base of RSA 458-A:3

Contrary recommendation, provisionto the requiresmaster’s that
“significant connection,” merelythe child have athat and not a “suf­

Additionally,ficient contact” with this State. the master was
required jurisdictionto find that “there is within ofthe the court

concerning presentsubstantial evidence” the child’s or future care
relationships. legallyor future It was not sufficient for the master to

temporary custodyhave based his onrecommendation the fact that
“maythere be” such evidence within this State.

assuming applied properEven that the master had the
standard,legal paucitywe believe that there was a of evidence

hearing satisfy “significantadduced at the before him to either the
jurisdictionalor prongconnection” the “substantial ofevidence” this

contrary, Hamp­test. To the the children’s connections with New
duringdevelopedshire were limited to those which the two months

they here, consent,parent’s visitingthat were with the custodial
necessary supporttheir father. Whatever evidence would be to a

change custody Florida,of can be found in where the children had
years preceding plaintiff’slived with the for peti­defendant two the

tion, Hampshire. recentlyand not in New As we stated:

Custody“The Uniform Child ActJurisdiction is based
usuallyon the notion that the best interests of a child are

havingby jurisdic-custodyserved ina determination the
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concerning custody.tion . . where the facts the of the
readilychild are most available to the court.”

Shaw, 571, 6; Douglas,Brauch v. 121 N.H. at 432 A.2d at see C. 3
Hampshire FamilyPractice, 273, (1982).New Law at 268§

The drafters of the Uniform Act were aware that a court
might interpret “significant jurisdictionthe connection” basis for

liberally thereby underlying purposetoo and frustrate the of the Act
jurisdiction proliferate“to limit rather than to it.” Uniform Child

Custody accompanyingJurisdiction Act commissioners’ note 3§
(1968), Accordingly,9 124. theU.L.A. drafters warned that the
“significant jurisdiction provision “perhapsconnection” more than
any provision requires interpretedother of the Act that it be in the
spirit legislative purposes expressed Id.)of the in section 1.” see RSA

(Supp. 1979). purposes discouraging458-A:1 Those include unilat­
present pre­eral removal or of a childretention from his home and

venting relitigation that shifts the child from state to state. Brauch
Shaw, 571, 6; 458-A:1, 1(a), (e), (f)v. 121 at 432N.H. A.2d at RSA

(Supp. 1979). Hampshire jurisdic­To allow the New courts to assert
very purposestion in this case would undermine the for which the

Osterman,generally Custodystatute was enacted. See inChild New
Act,Hampshire: CustodyThe Child Jurisdiction 23Uniform

(1982).101N.H.B.J.

jurisdictionThe statute would have allowed for the tem­
porary custody upondecree to be founded abandonment of the child

emergency protect 458-A:3, 1(c) (Supp.or an to the child. RSA
Martin, 296,1979); 298, 1243, 1245see v. 121Cartelli N.H. 428 A.2d

Nevertheless,(1981). findingthe master made no such of abandon­
emergency, record, attemptedment or nor could he on this but to

jurisdiction “significantbase on the connection” and “substantial
paragraph 1(b).evidence” criteria of The master’s erroneous deter­

when, upon guardiancompounded admination was based the
jurisdictionreport, purposelitem’s initial he continued for the of

allowing investigationfurther to locate “substantial evidence” of the
present 458-A:3, I(b)(2) (Supp.children’s and future care. See RSA

1979).
jurisdictionimproperThe result of this continued exercise of has

that, case,argumentsbeen as of the time of oral in this the defend-
ant, parent,the custodial has not been able to see her children since

1982, theyJune when left Florida to visit intheir father New
Hampshire for the summer.

“understanding” plaintiff mayWhatever the have had
regarding custody,his children’s it was error for the trial court to
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jurisdiction temporary custodyinhave assumed this case to award
appellateof the to him. Aschildren one federal court has noted:

parent visiting juris-with whom a child is in another“[A]
ordinarily permitted,diction exceptshould not be in

circumstances,clearly compelling to use the occasion to
parent judiciallyseek to divest the other of a decreed

right custody. permit place premiumof To this would a on
rightthe abuse of the of and make itvisitation difficult

agreepartiesfor to on the free movement of the child
parentfrom one to the other.”

Bergen 1008,Bergen, (3d 1971) (emphasisv. 439 F.2d 1015 Cir.
added). judges grantingMasters and must use extreme caution in
relief at of disruptthe end a summer visitation that will a child’s
schooling, happenedas has here.

previously, compellingAs mentioned no such circumstances were
by satisfyfound the master to inhave existed this case to the statu-

tory emergency jurisdiction.standard of abandonment or We cannot
accept plaintiff’s simply ignorethe assertion that this court can the

and, fact,basis for the master’s recommendation as a trier of find
support jurisdictionin uponthe record for based abandonment or
emergency.

finding jurisdictionWe conclude that the inmaster erred in
grantingthis in summarycase and not the defendant enforcement

Maryland custody Accordingly,of the wedecree. vacate the trial
temporary custody custodycourt’s decree and order of the children

pursuantto be returned to the defendant to the decree of the Florida
Any plaintiff may pursuecourt. action the custodywish to to obtain
parties’ Florida,broughtof the two children must be in their home

State.

Furthermore, superiorwe remand the case to the court for
purposethe limited of necessarydetermination and assessment of

expenses, including attorney’s fees,travel and againstother the
plaintiff, pursuant 458-A:15,to (Supp. 1979).RSA II HarveySee v.
Harvey, 199, 200, 456,244 Ga. (1979).259 S.E.2d 456-57

Vacated and remanded.

All concurred.


