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master,evidentiary hearingscript the and thus ourof the before
determining error of lawis limited to whether there is anreview

apparent face of the record. Teachers Assoc. v. Wat­on the Orford
803, 804, 378,son, (1982).122 N.H. 451 A.2d 379

denyapparent toIt is from the master’s recommendation
implicitly found thatto vacate the divorce decree that hethe motion

accident, mistake, or misfortune the defendantthere was no because
actually notice from the court of the withdrawal of hishad received

finding appears part,in ifThis to have been basedcounsel. not.
pre­totally, in this there is aon the master’s statement that State

properlysumption a addressed communication has beenthat
application HampshireThis was an incorrect of New law.received.

presumption properly mailed communi­There is a that a addressed
received in the absence of other evidence to the con­cation has been

Linski, 128, 129, 409, (1976).trary. A.2d 411v. 116 N.H. 354Cross
case, received allIn while the defendant testified that he hadthis

counsel, receivinghis he denied the court’scommunications from
did notBecause there was evidence that the defendantnotice.

court, relyingin on thenotice from the the master erredreceive
hearingreason,presumption. for a new toFor this we remand

accident, mistake, or misfortune indetermine whether there was
judgmentrequirewhich would the default to be vacated.this case

Reversed and remanded.
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Barbadoro,Smith, attorney generalGregory (Paul assistantH.
attorney general, orally),the and for the State.on brief

Gordon,Shaheen, (Steven M. GordonCappiello, of ConcordStein &
brief, orally), for theon and Mr. SteinA. Stein theand Robert

defendant.

chargedBrock, defendant, Fennelly, withRobert wasJ. The
juryreceiving aproperty of RSA Afterin violation 637:7.stolen

Superior (Goode, J.), the convicted andin defendant wastrial Court
allegingappealed, the of acommissionThe defendant hassentenced.

follow,judge.by reasons whichtrial For themultitude of errors the
conviction, resentencing.forremandaffirm the defendant’s butwe

underlying arguments on thismost of the defendant’sThe theme
againstjudge him denied himwas andappeal is that the trial biased
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rulingsquestions numerousright The defendanta fair trial.tohis
trial,during as well as thehisjudge prior to andby trialthemade

sentencing hearing.and thethe trialgeneral conduct ofjudge’s
judge when heerredis that the trialfirst claimThe defendant’s

motion,himself. In therecusethat hemotionthe defendant’sdenied
earlier, when he was ayearsofa numberstated thatdefendantthe

Committee,Judiciary heHampshire SenateNewof themember
meeting and vote onto discussspecial calledin aparticipatedhad

appointment to thejudge prior to hisqualifications of the trialthe
aton the recordhe had votedasserted thatdefendantThebench.

hearing onjudge’s At theagainst confirmation.the trialthat time
hadthat the defendantmotion, statedfor the defendantcounselthe

against of the trialnominationposition” the“publictaken aalso
judge.

documentary or other evi-However, presented nodefendantthe
onlyallegations. in the recordThe evidencesupporting thesedence

any aspect ofrole inremotely defendant’swith theconnectedeven
State,byproduced thejudicial appointment is a documentany

29,meeting Aprilonpresent at ashowing defendant wasthat the
brieflyJudiciary1975, dis-during Committeewhich the Senate

commission,judicial selectionproposed bill to establish aacussed
candidates to the Gov-duty recommend threeit would be towhose

judicial appointment wasaCouncil wheneverernor and Executive
havingthe asdoes not show defendantmade. This documentto be

whatsoever, voteany nor does it reveal whether amade statements
actually in the form of news-any taken. evidencekind was Noof

presented sup-any public was topaper clippings or other materials
judge’sopposition trialthat his to theport claimthe defendant’s

knowledge.publicofappointment was a matter
contrast, during hearing motion, judgeIn the on the trialthe

time,he had never seen the thatstated that defendant before was
any might anyplayed judi-of roleunaware the defendant have in

meeting, againstciary committee and had no bias him.
not, fact,disputedoesThe defendant not could inthat he have had

any judge’s appointmentrole in the confirmation of the trialformal
bench, judicial appointmentsthe since are not within the controlto

Justices,legislative Opinionof the branch in this State. the 117of
638,398, 401, II,(1977); pt.seeN.H. 374 A.2d 639 N.H. Const. art.

I,pt.46 and art. 37.

The defendant nonetheless insists judgethat the trial
himself, despiteshould have recused the pro­defendant’s failure to

any allegationvide factual basis for the of bias. It is well settled in
this State that
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probability ofdisqualification due to theper se rule of“[a]
pecuniaryunfairness, has‘applies trierwhen the fact][of

outcome,’ hastrierwhen the fact]in the [ofinterests
partyfrom ain criticismpersonally embroiledbecome

in secret at ahim, heard evidencehe hasor whenbefore
party.”to ahe is relatedprior proceeding, or when

754,751,Webster, A.2d433v. 121 N.H.Trust Co.Bank &Plaistow
pre­tofailure1332, omitted). The defendant’s(1981) (citation1334

personallyjudge had “becomeany the trialthatevidencesent
defendant, coupled the trialwiththein criticism” fromembroiled
knowledge defendant or hisof thehad nojudge’s that hestatement

disqualificationperactivities, application of the seclearly preclude
addition, simply failed todefendantpresent In thein the case.rule

mightmindreasonableany a sane and“from whichpresent facts
judge.”prejudice part of theon thefairly personal bias orinfer

563,233,229, A.2d 566Hosp., 114 317Speare N.H.v.Bricker Sceva
121, 1945)).Letts, (D.C.122 Cir.152 F.2d(1974) (quoting Hurd v.

propriety discussedof recusal istheWhether the issue of
standard, the“per of a “reasonableness”se” rule orin terms of a

“bias, likelihood ofof or suchthe existencemust showdefendant
judge hold theis unable tobias, appearance that theof biasor an

and the inter­vindicating of the courtthe interestsbalance between
866, 882, A.2dLinsky, 379N.H.v. 117of the accused.” Stateests

575,Sarafite, 588Ungar U.S.813, (1977) (citing v. 376823-24
showing,any wesuchfailed to make(1964)). the defendantBecause

he denied thejudge no error whencommittedthe trialhold that
motion to recuse.defendant’s

however, judge’sfurther, trialargues that theThe defendant
during atprior the trial andto andrulings motions bothon certain

trial,general of thesentencing, his conductas well astime ofthe
against The defend­defendant.thehe was in biasedreveal that fact

right was violated. Heto a fair trialthat histherefore claimsant
rulings an inde­disputed constitutesargues that each of thesealso

of theappeal. deal with eachground on We willpendent for reversal
preliminary matterseparately, state as abutdefendant’s claims

transcript1,200 and ourpages of trialof the almostthat our review
judgerulings reveal aof the trialandof the conductconsideration

of the defendant. “Con­fair, impartial treatmentandeven-handed
say presumptionwhole, thethatsidering as a we cannotthe record

integrity or thathonesty overcomejudges’ has beenof andour trial
in case.” State v.decision theany influenced thewas bias thatthere

567,739, 742, (1978).Aubert, A.2d 569393118 N.H.
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deny-inerredargues initially trial courtthat theThe defendant
in thatparticulars. He claimeding pre-trial for a bill ofhis motion

insufficientlyvague detailedwere andthat the indictmentsmotion
result,that, unablehe would berespects as aprincipal andin four

case, subject prejudicial sur-toprepare would beadequately to his
byinsufficiently protected the indict-trial, would beprise at and

appeal, the defendantjeopardy purposes. Onments for double
insufficiently particularthedescribedthat the indictmentsclaims

alleged In additionreceived.property to haveof stolen he wasitems
error,reversibleclaiming constituteddenial of his motionto that

judge’sof the trialargues that the denial is evidencethe defendant
against him.bias

questionin read:The two indictments

Countyin the ofof DoverFENNELLYROBERT“[T]hat
Julyday in theofthe 17thaforesaid on or aboutStrafford

eighty athundred andyear thousand nineof our Lord one
aforesaid, with force andCountyin of StraffordDover the

did, Billarms, being gold at andin and silvera dealer
Dover,Bob’s, Hampshire,Sterling Example, NewinA

propertystolencertainreceive from Todd A. Hanson
Maine,Kennebunkport,belonging ofto Leonard Goldman

gold inwit; of a valueof and silverto assorted items
Fennelly paid$1,000.00, which said Robertexcess of for

believing$1,100.29, said items hadthatTodd A. Hanson
deprivestolen, purpose the ownerprobably a tobeen with

thereof...”
County ofin theof DoverFENNELLYROBERT“[T]hat

July intwenty-ninth day of theor about theonStafford
eighty atandnine hundredyear one thousandof our Lord

aforesaid, with force andCounty of StraffordDover in the
did, at Bill andarms, gold silverbeing in anda dealer

Dover, Hampshire,Bob’s, Sterling Example, in NewA
propertycertain stolenA. Hansonfrom Toddreceive

CapeofRaymond Jacobsenbelonging and Jeanneto Goss
gold silverNeddick, Maine, anditems ofto wit: assorted

($1,000) fordollarsof one thousanda value in excessof
approxi-Fennelly paid A. HansonToddwhich Robert

believing said($900), thatmately hundred dollarsnine
stolen, deprivepurpose towith aprobably beenhaditems

thereof...”the owner

clearly elements of theset forth theThese indictments
charged, location atwas the exactfor which the defendantoffenses
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goods, partystolen thealleged theto have receivedwhich he was
goodsthem, werefrom which thethe homeshe receivedwhomfrom

and amoney by for themstolen, paid the defendantofamountthe
goods also mindful ofWe aredescription the themselves.generic of

fully in mak-the defendantcooperated withthat the Statethe'fact
throughdiscovery the defendantwhichpre-trialing extensive

burglaries question,during inthethe items takenlists ofobtained
the defend-burglars sold the items towho laterthefromstatements

previously that:have heldinformation. Weant, extensiveotherand
depends on whetheris sufficientan indictment“Whether

enough he caninformation so thatgives defendant‘it the
necessarysettingby ‘all of theforth...prepare for trial’

offense,’constituting enables the defend-andtheelements
acquittal furtheras a bar toor‘plead his convictionant to

the same offense....’”prosecution for
775, (1981) (cita-489, 495, A.2d431 778Taylor, 121 N.H.v.State

required to list innotthe State wasomitted). conclude thatWetions
received, particu-specific defendantitems thethethe indictments

and diddefendant was entitled tolight fact that thelarly of thein
discovery, consideringand the factpre-trialparticipate in extensive

long since leftexplained, items hadthat, the stolenhasas the State
and indi-could not be recoveredpossession andthe defendant’s

denyingin thejudge did not errvidually trialTheidentified.
particulars.for a bill ofmotiondefendant’s

however,prove, does notto“Every intendsfact the State
is notThe testpleaded in the information.have to be

comprehensivebe moreinformation couldthewhether
contrary, containinformation needtheTo theand certain.

enough facts to warnoffense andonly elements of thethe
againstcharges him.”specifictheaccused ofthe
255, 257, 324, 327,Co., A.2d387118 N.H.Newsv. ManchesterState

dismissed, (1978).439 949appeal U.S.
allowingerred inargues trial courtthat thenextThe defendant

ontrial, of the two indictmentsState, during eachto amendthe
During presentation ofbeing the itstried.waswhich the defendant

to amend therequested of the courtjury, leavethe Statecase to the
by inserting thereceiving propertythe Goldmanindictment for

At the close ofname “Leonard Goldman.”in front of theword “Mrs.”
evidence, requested thatthe Statepresentation ofthe defendant’s

indict-from the second“Raymond strickenGoss” bename ofthe
owner ofas the solement, leaving the name of “Jeanne Jacobsen”

property.the stolen
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arguesexcepted and strenu-to both amendmentsThe defendant
of becausethey substanceously appealon that were amendments

ownership prop-change the stolenthey stated ofinvolved a in the
Lyon,v. 47 N.H. 416erty. on the case of StateThe defendant relies

owner of thename of the(1867), in this held that “thewhich court
larceny,in for andgoods of indictmentis matter substance an[a]

Id. at 418.cannot be amended.”therefore

. . .is not allowed whenIt is well settled that “[a]mendment
changethat a must beof case are suchthe circumstances the

changesubstance, effecting inregarded a thea matter of asas
adding Spade, 118charged, v. N.H.or as an offense.” Stateoffense

However,186, 189, accurately115, (1978). it been116 has385 A.2d
stated that:

part of theparts complaint“The which consideredof a are
narrowed,complaint have assubstance of a or indictment

disregarded technicalthe more more of theCourt has and
fiftyconcerning years. Inin the lastrules indictments

general, ofany allegation elementwhich constitutes an
ofpart of the substance thethe offense must be considered

indictment....”
HampshireMcNamara, 1R. Practice: Criminal Prac-See New

(footnotes(1980) omitted).andtice Procedure 474§
Lyon 1867,in court has held that theIn numerous cases since this

inquiry concerning inwill or will be considered substancewhat not
complaint ofan indictment or focuses on the defined elements the

Indeed,law. asoffense rather than on technical rules of the common
agolong 1929, opinion emphaticallythis in aas court much-cited

strictly Anglo-Saxondeclined to idea of an indict­to adhere “[t]he
pleadingof inment came from the technical rules civil[which]

Rousten,ago.” 140, 142,adoptedactions State v. 84 N.H.centuries
870, (1929). case,A. for146 872 In that we sustained a conviction

larceny electricity, underlyingof the indictment named awhere
electricity proofperson to whom the was delivered and the at trial

supplied corporation.itshowed had in fact to a We held thatbeen
identity party question necessarythe of the in not a ofwas element

Id., 871;at seethe offense and was therefore “immaterial.” 146 A.
33,7, 9-10, 104Dinagan, (1918).v. 79 A. 34State N.H.

statute, 601:8, providing ofOur RSA for the amendment indict-
ments states that:

indictment, return,complaint, process, judgment“No or
anyproceeding,other in orin criminal case the courts

abated,justice, quashedbe or reversed forcourse of shall
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any person mayerror or mistake where the or case be
rightly by court, through anytheunderstood nor defect or

addition; justices may,of form or and andwant courts on
motion, anyorder amendments in such case.”

manyCourts in states with amendment statutes similar to our own
generally permittedhave the substitution or ofaddition “a different

allegedperson propertyas the owner of to have been orstolen
injured, subject charged.or which was the of the .”offense . .
Annot., 1358, (1967).14 A.L.R.3d 1395-96

agreeWe therefore do not that the law in this State oris
allegingshould be a strict rule that all amendments of names

ownership propertyof bemust considered ofmatters substance. In
case, propertythis whether the stolen which was taken from the

bycouple specifiedhome of married ona one occasion narrled bur­
glars actuallysold to belongedand the defendant on a certain date

wayto the wife or to the can inhusband no be as aviewed material
charged. Similarly,the propertyelement of offense whether the
indictment,in theinvolved second taken from the home of an

couple specified by burglarsunmarried on one occasion named and
date, actually belongedsold to defendant athe on certain ofto both

onlypartners equally unimportant. onlythe or is questionone The of
importance respect ownershipwith to propertythe of the in the
present property bywas thecase whether received the defendant

“property another,” questionwas indeed the of a which was not in
dispute ample opportunity exploreand which counsel had an to at
trial.

certainly possible changeIt is inthat asome cases in
identitythe propertyname or of owner ofthe would be aconsidered

relating significantlymatter of substance to some element of the
cases,offense. is also that inIt clear some the amendment of an

indictment, affecting substance,even if ofnot a matter would still
prejudicebe found to the defendant and would not be allowed. In

case, however,this we have thereviewed record and find that the
prejudiceanyhas resultingdefendant failed to show real from the

amendments, abilityin his properlyeither to understand the
charges against ability preparehim or in his to his defense.

arguedThe hasdefendant that the indictments as amended
inadequately protect jeopardyfor purposeshim double from future
prosecution goodsreceipt belongingfor the of to either Mr. Goldman

disagree.or Mr. We TheGoss. indictments and the trial record con­
being receivingput againstitute a bar to the defendant’s on trial for

property stolen from either the orGoldman Goss-Jacobsen resi-
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speci-Hampshirespecified, locationdences, in the Newdateson the
specified.person Inspecified from thefied, andthe amountfor

specific items sold to theaddition, previously, since theas discussed
ascertainable,individually aswere noton those occasionsdefendant

immediately, there canpossessionthey almostthe defendant’sleft
receiving spe-fordanger the will be indictedthat defendantbe no

belong Goss onMr. or Mr.to to either Goldmanitems knowncific
in the Dover store.specific dates from Todd Hansonthose

argues court committedthat the trialThe defendant next
charge jury evidence.in to the on circumstantialerror itsreversible

exhaustively objected manytodefendantcounsel for theWhile
jury, tocounsel failedaspects trial court’s instructions to theof the

chargeobjections evi­specific the on circumstantialtomake the
objectionsargues appeal. While those arehe now ondence which

873, 1292,870,waived, Niquette, 122 451 A.2dv. N.H.deemed State
point the defendant’s(1982), out thatwe would nonetheless1294

wholly lackingobjections in The circumstantial evidenceare merit.
lengthy undulynorgiven by was toothe court neitherinstruction

evidence, itnor did inaccu­of circumstantialemphasized the role
jury.rately convey the law to the

refusingargues in tothat the trial court erredThe defendant next
defendant,requested byjury, precisely the that theasinstruct the

burglarsgiven by be receivedtestimony shouldthe two admitted
might lying“great they in order tohave beenwith caution” because

gaveby an accuratetreatment the State. The courtobtain lenient
credibilitycharge pertinent parts as follows:witness withon

weighing you may course consider a“In the evidence of
intelligencethings. example, of theof For thenumber

you; ofwho have testified before their meanswitnesses
they given you;acquiring the which have toinformation

memories;reliability misrep-of motives tothe their their
resent, stand;any; appearanceif on thetheir the witness

consistencyprobability of and oftheir statements the
they you....what have indicated to

testimony given by anyacceptYou are not bound to the
they Simplymerelywitness because are under oath.

says necessarily make it so.because someone so doesn’t
however,required, give testimonyto the of eachYou are

youonly yousuch find that it merits. Ifwitness worth as
anyany testimony inherentlyfrom to befind witness

circumstances, youimprobable under the are free to
short,reject testimony entirety.that in its In members of

testimony, youjury, you may accept person’sall of athe
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may accept part it, you may it,acceptof or elect to none of
you your appropriate.”as in sole discretion deem

argues charge inadequatelythis instructed theThe defendant that
theoryjury that the witnesses should not be believedon the defense

bythey lying in order to obtain favorable treatmentbecause were
The defendant relies on the decision in United v.the State. States

denied,Partin, (1977),(1974), a case493 F.2d cert. 434 U.S. 903750
court, stating opin­how anin which the trial that it wished to “test”

giveby appeal, anyion held the court would fare on refused to
credibility juryinstruction whatsoever on witness in its formal

charge. obviously distinguished493 F.2d at This case is761. to be
hand, jury’sfrom specificallythe one at where the attention was

credibilitydirected to the and motivation of the witnesses.

defendant has chosen toThe fact that counsel for the
credibility in as aof certain witnesses this casecharacterize the

“theory entitled to aof does not convince us that he wasdefense”
We conclude that the trial court’s instruc­more detailed instruction.

adequatejury that thethe was more than and observetion to
callingevery opportunity inof his owndefendant availed himself

witnesses, closingwitnesses, cross-examining and inin the State’s
regardingargument, specificpresent his claims and theoriesto

continuallycredibility jury. that “ifWe have heldmotive and to the
charge jury adequately states the relevant lawthe trial court’s to the

by jury obligationhas noto be followed the ‘the courtand standards
by Taylor,language requested party. v.specific a . . .’” Stateto use

495-96, omitted);(citations see v.121 at 431 A.2d at 779 StateN.H.
728, judgeGlidden, 41, 49, (1982).441 A.2d The trial122 N.H. 732

advisoryrequired commentsto issue what would have beenwas not
judge required specu­not toon the evidence before him. “The was

maypossibility have testifiedthe that . . .late about [the witness]
Salazar,immunity.” 485 F.2dpromise v.under a of United States

denied,1272, 1279 (1974).(2d 1973), 415 985cert. U.S.Cir.

judgethat the trial should haveThe defendant also claims
testifying.credibilitygiven regarding accomplice inan instruction

appealrequest time onsay is made for the firstit to that thisSuffice
873,argued. Niquette, 451and cannot now be State v. 122 N.H. at

A.2d at 1294.

judgeargues committedthat the trialThe defendant next
jury in which he encour­in his final words to thereversible error

in The trialaged jury attempt to reach a verdict the case.the to
judge stated:
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“Now, remember, jury,of each of thesemembers the
by you separately inde-is andto be handledindictments

may ofof You return verdictspendently one another.
indictments, you may verdicts of notguilty on both return
indictments, you may a ofguilty both return verdicton

other,guilty the orguilty one and not onon indictment
thingguiltyguilty Ion first and on the other. Thenot the

youyou don’t in me thathope do is to come here and tell
a on this If this case has to bereach decision case.can’t

anyagain, jury intel-not be moreover the next willtried
better,anyyou aré,ligent will not be sothan the evidence
carefullyyouimportant the evidencethat consider allit’s

conclusion,some that conclusion is.”and reach whatever

judge’s to a miniampuntsclaims that the commentThe defendant
States, 492,charge. generallySee Allen 164 U.S.“Allen” v. United
873-74,(1896); Niquette, 451 A.2d atState v. 122 N.H. at501-02 cf.

bythe comments madeIt is sufficient for us to state that1293-94.
made,theyjudge jury,to the the context in which werethe trial and

chargebeing we considerfrom to an “Allen” thatwere so far akin
lackingwholly inthis claim to be merit.

wrongfullythe courtThe defendant also claims that
regardingto introduce the sale of stolenallowed the State evidence

Dover, requiringinproperty at the defendant’s store without first
presenceestablish in the A reviewthe State to the defendant’s store.

record, however, onlyof indicates the State not laid anthe that
testimony,appropriate foundation for the admission of this but also

testimony presentthat the was in the storeoffered direct defendant
burglar.participated in withand transactions the

argues wronglytrialThe defendant further that the court
involvingtothe State introduce transactionsallowed evidence some

testimony regardingin ofthe State Maine. The certain transactions
because,in was as of a schemeMaine admissible evidence common

plan, probativeor could beit considered of the defendant’s mental
290, 291, 683,Freije,v. 109 N.H. 249state. See State A.2d 684

(1969).
argueddefendant has under he wasThe that the statute which

convicted, 637:7, vagueunconstitutionallyRSA is and that the men-
culpabletal it entails conflicts with states of mind de-element the

637:7,Specifically, providesin RSA 626:2. I thatscribed RSA “[a]
receives, retains,person disposes prop-ifcommits theft he or of the

stolen,erty knowing believingthat it has been or that itof another
stolen,probably purpose deprivehas been with a to the owner there-
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of.” The defendant maintains that the “believingmental element of
probablythat 626:2,it has I,been stolen” conflicts with RSA which

provides person guiltythat felony onlyis of ... a . . . if he“[a] acts
purposely, knowingly, recklessly negligently,or mayas the law
require, respectwith to each material element of the offense.” We
disagree.

“believing” propertyThe defendant claims that the “has
probably subjectsbeen stolen” him to an undefined lesserand/or

culpability by purposeful, knowing,standard of than that entailed
negligent contrary,reckless or behavior. findWe to the that the

nothing specific“belief” standard in the isstatute more than a de­
scription “knowing” languageparaphraseof a mental state. To the of

626:2, 11(b), person knowingly respectRSA a acts with to a circum­
stance isthat a material element of an when he is aware thatoffense

case,such a circumstance exists. In this for a defendant to believe
goods probably and, anything,that have been stolen ifis but another

stronger way stating goodsof prob­that he is aware that such have
ably complainbeen stolen. The defendant cannot that the statute

of, of, culpability.entails an insufficient level or definition criminal
Chaisson, 17, 26, 95, (1983).v.See State 123 N.H. 458 A.2d 100

claims, matter,The defendant as an additional that our
Elbert, 43,decision in v. (1981)State 121 N.H. 424 A.2d 1147 was

wrongly guarantee jurydecided and that his constitutional of a of
peershis singlewas violated. The defendant has not advanced a

argument claim,supporting his and we are not inclined to overrule
Elbert.

preceding arguments byThe advanced the defendant either
argued separate trial,prior duringwere all as motions to or the or

objections exceptions rulingsconstituted byand to various made the
during previously,court the course of the trial. As stated the

argueddefendant independ­that each of these claims constituted an
ground conviction,ent for reversal of cumulativelyhis as well as

showing pattern prejudice againsta partof or bias him on the of the
judge. case, judgetrial As we have instated each the trial com­

mitted no error in his treatment of these matters and we reiterate
wholly anythat the defendant prejudicehas failed to show bias or

against him.
arguesThe defendant as a final matter that the trial court failed

comply requirements 651:4,1 (Supp. 1981),to with the of RSA when
probation department sentencingit ordered the not to make a recom-

651:4,1 (Supp. 1981) part:mendation. RSA reads in relevant
person felony“No convicted of a shall be sentenced before
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investigation has beenpresentencereport of aa written
court, waivedby unlessthepresented and consideredto

areport include. The shallstate. . .by and thedefendant
totogether withdisposition,as torecommendation reference

supportsinvestigation asby thedisclosedsuch material
recommendation.”such

added.)(Emphasis

theagree his and State’sthat absentwith the defendantWe
proba­waiver, have ordered theshould notthe trial courtconsent or

sentencing Therecommendation.department to omit itstion
judgeby to have thewere entitled statuteand the Statedefendant

Accordingly,consider, remandreceive, weand the recommendation.
resentencing.651:4,1 1981)(Supp. andcompliancefor with RSA

affirmed; sentenceConviction
vacated; remanded.

Douglas Batchelder, JJ.,J., concurred;Bois, concurredand
King, C.J.,specially; dissented.

Batchelder, J.,J.,Douglas, concurring specially, with whom
requiresHampshire that cases beThe New Constitutionconcurs:
humanityby judges impartial will admit.”“as as the lot ofheard

I,pt. Hampshire Code ofCanon 2 of the NewN.H. Const. art. 35.
judge “appearance ofrequires a to “avoid” theConductJudicial

judge disqualify orto himselfimpropriety,” and Canon 3 directs a
mightimpartialityany proceedingin “inherself which his her][or

Sup. 38,reasonably questioned.” C(1) (Code3be N.H. Ct. R. Canon
recusal,Conduct). presented for I thinkIf with a motionof Judicial

ensuring justicego onlyjudges not thatshould to the outer limit of
done, appears to done.is but also that it be

hand, not in formIn the case at the motion to recuse was affidavit
byrequired Superior Court Rule 57 when the motion isas

Furthermore, testimony newspaper“grounded upon no orfacts.”
supportto the defendant’sclippings were introduced into evidence

againstallegations judge prejudicedthe trial was him.bare that
nothingjudge pur-he about the defendant’sThe trial said knew

bench,superiorappointment orported opposition to his to the court
Judiciaryany “rump of Committee heldsession” the Senateabout

nomination,judge’s fortheafter Executive Council confirmedthe
criticizing experience.purpose of his lack of trialthe

record, ofI find an error law suffi-this status of the cannotOn
conviction, I therefore concurreverse the defendant’s andcient to

bethe conviction should affirmed.that
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King, C.J., dissenting: majorityThe holds that the admission of evi-
of Maine,dence other transactions in separatewhich constituted
there,crimes was not erroneous thebecause transactions were evi-

dence of a probativecommon scheme and were of the defendant’s
agreemental state. IWhile that evidence of other transactions

which constituted crimes in Maine was admissible to show the
state, Garceau,defendant’s mental 209,v. 212,State 108 N.H. 231

625, (1967),A.2d 628 it was toinadmissible show the character of
Barker,the 543, 546,defendant. 1179,State v. 117 N.H. 374 A.2d

(1977).1180 onlyitBecause was admissible for a purpose,limited
the ofadmission the accompanied byevidence should been spe-have

limitingcific juryinstructions to the its consideration to the narrow
purpose Id.,for 1180;which it was Peopleadmitted. A.2d at374 see

Castronova, 765, 765,v. 44 250,A.D.2d 354 (1974).N.Y.S.2d 251-52
The court’s juryfailure to so instruct the at the time of the admis-
sion giveof the requestedevidence and juryits refusal to a instruc-
tion on this issue were erroneous.

Additionally, resentencing byI for dif-would remand this case a
judge. judge’s probation departmentferent The order that the not

sentencingmake a recommendation indicates that the court was
unwilling to consider the In thatrecommendation. order to insure

probation department’s given properthe con-recommendation is its
sideration, resentencing bythe case should be remanded for dif-a

judge.ferent
Resentencing by requiredjudgea different should be ofbecause

hostility displayed by throughout sentencing proc-the the court the
questioned proprietyess. The court the of the defendant’s submit-

ting byletters written the Governor and two Executive Council
regardingmembers the defendant’s character and service to the

community. suggestedThe court that histhe defendant and counsel
attempting political pressureswere “theto exert extensive of the

dispos-Governor and Executive Council Members” on the court in
ing routinelyof the case. Reference inletters are submitted criminal

sentencing. impropercases before It is not for a to solicitdefendant
officials,politicians, public clergy anyonefromletters or who could

testimonyoffer publicof the defendant’s service.
displayed hostilityThe court toalso some the and hisdefendant

sentencing permit psycholo-counsel when it to arefused continue to
gist testify sentencing.on priorto behalf of the defendant to While

require resentencingthis byincident alone awould not different
judge, when inconsidered the framework of the two dis-incidents

above, necessary.procedurecussed such a is


