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Jr.,Shortlidge, Keene, by orally, plaintiff.for theR. J. of brief and
P.A., (Richard& Couser on the brief andOrr Reno of Concord B.

orally), for the defendant.

King, Proctor, appeals grant-plaintiff,C.J. The Barrett H. the
ing eighteen-countof a motion to as hisdismiss to seven counts of
writ, granting summary judgmentand the of a motion for as to the
remaining part, part,in ineleven counts. We affirm reverse and
remand.

parties’ defendant,disputeThe thearose when Bank of New
N.A.,Hampshire, mortgage it heldforeclosed on a which on an inn

by plaintiff. years, plaintiffowned the Over a number of the had
bank,$120,000 by mortgageborrowed a total of from the secured a

1977, plaintifffor the same amount. In when theJune was more
loan,repaymentthan nine months in onarrears of the the bank

foreclosed, demanding repayment outstandingimmediate of the
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loan, approximately $114,000.ofbalance the which was Because the
plaintiff payment,was unable to make this the bank held a foreclo-

property $150,000.sure sale and sold the for
plaintiff superior containing eighteenThe filed a writ in court

counts, contract,alleging deceit, negligencebreach of fraud and and
wrongful sought $750,000 damages.foreclosure. He in The defend-

dismiss,ant filed a motion to (Theo-which was referred to a Master
Wadleigh, Esq.), eighteendore who recommended that ofseven the

acceptedcounts of the writ be dismissed. This recommendation was
byapproved Superior J.).(Pappagianis,and the Court

superior appointed Eaton,The court then an (ChesterAuditor C.
Esq.) pending motions, evidence,onto rule other to hear and to

bydetermine which jury.issues of fact should be decided a The
summary judgmentdefendant filed several motions for on the

remaining plaintiffseleven counts of the writ. The auditor recom-
granted,mended that Superiorthese motions be and the Court

(DiClerico, J.) approved plaintiffthe auditor’s recommendation. The
appeals grantingnow the of both the defendant’s tomotion dismiss

summary judgment.and forthe motions

plaintiff argues superiorThe thethat court erred in dis­
missing ofseven counts his writ because the counts stated claims

granted.upon determiningwhich relief could be In whether a
granted, properly pleadedmotion to alldismiss should be facts are

true,assumed to be and the reasonable inferences therefrom are
Ins,favorably plaintiff.construed most to the Jarvis v. Prudential

Co., 648, 651, 407, (1982). plaintiff122 N.H. 448 A.2d If409 the
upon any pleadings,could recover ofset facts under the the motion

Id.,to dismiss as to that count beshould denied. 448 A.2d at 409.

I,plaintiff’sWe first consider count I of the writ. In count the
allegedplaintiff agreed performthat the todefendant certain serv­

him, including filing recordingices for partnership pa­the and of
pers of partnership, filingfor the creation a limited and the and
recording requiredof documents for the transfer of the inn to the

partnership, plaintiff general partner.limited of which the was a
plaintiff allegedThe that the defendant breached this contract and

that, result, plaintiffas a the protectionwas unable to secure the of
bankruptcy equityfederal laws and lost his interest in the inn. The

defendant contends that this iscount insufficient itbecause fails to
allege plaintiff damaged damageshow the was and how the were

that, assumingrelated to the defendant’s acts. We believe all facts
alleged true, sufficientlyin allegesthe count to be the count the
plaintiff’s damages and their relation to the defendant’s actions.
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upon whichclaimAlthough agree I astatesthat countwe
argumentplaintiff’sgranted, no merit to thefindwerelief could be

VII,remainingdismissing Countscounts.theinthe court erredthat
in fraud andX, plaintiff’s writ all soundtheXVIII ofXIII and

prove the defend­fraud, thatplaintiff musttheTo establishdeceit.
or with thepurposerepresentation for themade a fraudulentant

upon v. Insuranceit. Hallcausing plaintiff to actof theintention
plaintiff need10, 157, (1940). While theCo., 6, 1601391 N.H. A.2d

a motionto withstandpleadings, in orderfraud in hisnot establish
ofdetails thespecify essentialplaintiff themustto dismiss the

fraud, allege fraudulentspecifically of the defendant’sthe factsand
653,Co., A.2d atat 448122 N.H.v. Prudential Ins.actions. Jarvis

allege inmerely fraudplaintiff toIt not sufficient for the410. is
273,459, 461,Belisle, A. 274general 191v. 88 N.H.terms. Belisle

(1937).

allegedVII, the defendant inducedplaintiff thatIn count the
mortgage count doesthe inn. Theplaintiff onto refinance thethe

the defendantallege representationspecifically fraudulentnot what
purposefor of caus­representation made theor that wasmade the

alleged Xplaintiff in count thating plaintiff upon Thethe to act it.
part­believing limitedplaintiff that athe intothe defendant misled

general partner, the inn.nership, ownedplaintiff was aof which the
representationVII, allege the fraudulentcount count X fails toLike

by forrepresentation made thethe wasmade the defendant or that
causing plaintiff uponpurpose act it.of the to

XIII, allegedplaintiff the defendantIn thatcount the
withdrawal ofapproved plaintiff’s overdrafts and thethe use of

account, privilege ofmoney special thefrom but later withdrewa
using retroactively permit the withdrawaloverdrafts and refused to

allegemoney fails toof of in This count alsosome the the account.
byspecifically misrepresentationa made the defendantfraudulent

causing upon Finally, inpurpose plaintiff it.for the of the to act
XVIII, alleged secured an explaintiff the defendantcount the that

possession of inn onparte deprived plaintiff of theorder which the
misleading the other countsof Likethe basis false and statements.

alleging fraud, allege any specific fraudulentcount fails toXVIII
representation purposerepresentation was made for theor that the

Thus,causing plaintiff upon we hold that the courtof the to act it.
properly dismissed these counts.

alleged goodofplaintiff’s writ a lackCount XIV of the
diligence part because thefaith and due on the of the defendant

permitpostpone in order to thedefendant failed to foreclosure
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plaintiff plain-to refinance with another financial institution. The
dutytiff’s writ does not indicate how this arises. While we indicated

Bank, 390, 391-92,in v. First NationalSilver 108 N.H. 236 A.2d
493, mortgagee may(1967), duty postpone495 that a have a to a

good diligencesale “inforeclosure the exercise of faith and due to
interest,”protect mortgagor’s mortgageethe we did not state athat

duty postpone permita plaintiffhad to toforeclosure itself the to
refinancing. duty fiduciary dutyobtain Nor does such a arise from a

defendant,by mortgagee, plaintiff mortgagor.owed the as to the
mortgagee duty protectWhile Weindicated in thatSilver a had a to

interest,mortgagor’s mortgageethe we thatstated the had no fidu-
ciary 391,duty. Id. at 236 A.2d at 494-95. Because count XIV does

theory plaintiff proceeding,not onindicate the which the was it was
Stanton,properly Berlinguette 760, 762,dismissed. v. 120 N.H. 423

289, (1980).A.2d 291

negligence.XV allegedCount sounds in It that a local
managerbranch of plaintiffthe defendant advised the hethat could

use overdrafts as a line of credit and specialwithdraw funds from a
parties’ disputeaccount. The of incomprehensiblebasis the is in this

adequatelyinstance because this allegecount fails to the defendant’s
breach,duty, resultingand the plaintiff. 763,harm to the Id. at 423
at properlyA.2d 291. It was dismissed.

plaintiffThe claims that the court’s ofdismissal these seven
counts was erroneous for another reason. He contends that the court

counts,grantcould not the motion to as ofdismiss to seven whilethe
denying remaining anyasit to the counts. He ifclaims that count

dismiss,withstood motion to ofa none the counts should have been
dismissed, citing State, 431,v. (1975).Blake 115 N.H. 343 A.2d 223

Blake, plaintiff’s allegedIn illegallythe writ that he had been dis­
charged employmentfrom his Hiswith the State. writ contained

writ,three counts. When the State filed a motion to dismiss the the
superior ruling questioncourt transferred thisto court without the

any of ofwhether the three counts stated a cause action. We exam­
action,ined the first count that itand determined stated a cause of

435,and held therefore the not bethat writ should dismissed. Id. at
343 A.2d at 226. We did not indicate that it would have been errone­

theyous to dismiss one or both of the other two if tocounts failed
question Moreover,a ofstate cause action. That was not before us.

Blake, approved bysince we have the dismissal a trial court of one
multiple-countor amore counts of writ and the retention of other

See, e.g., Young Serv’s, Inc.,counts. v. Abalene Pest Control 122 N.H.
289-90,287, 514, (1982).444 A.2d 515-16



401

granting motionsof the defendant’sappeals theplaintiffThe also
remaining hiscounts ofsummary judgment elevento theasfor

summary1980, forfiled motionsdefendantSeptember thewrit. In
affidavits,memoranda, excerpts fromsupportingjudgment with

exhibits, there was noto show thatin orderdepositions, otherand
toany it was entitledfact and thatgenuine materialissue as to

1981).(Supp. In491:8-ajudgment of law. See RSAas a matter
motion, plaintiff his counsel filedandresponse theto the defendant’s

they expected producedescribing testimony tojoint theaffidavita
reasons, however, plain-following we hold that theat trial. For the

genuinethere was ato show thatresponse was insufficienttiff’s
for trial.issue

existing1981) the time of(Supp. atversion of RSA 491:8-aThe
forparty files a motionprovided when athatthe court’s decision

affidavits, inby the facts statedsummary judgment accompanied
thirtywithinadmitted “unlessbe taken to bethe affidavits shall

knowledge filedcontradictory personalon aredays basedaffidavits
showing specifically andopposing party file an affidavitor the shall

contradictorygrounds believing evidenceclearly thatforreasonable
by affidavits.”presented cannot be furnishedbe at a trial butcan

joint1973, added). plaintiff’s(emphasis The affi-Laws 438:1See
for severalto the defendant’s affidavitdavit was insufficient counter

reasons.
instances, plaintiff and his stated thatIn of the counsela number

testify specific at trial. Suchpartiesthird would to factscertain
statutory requirement that anstatements failed to conform to the

knowledge. presentpersonal The case is dis-affidavit be based on
Bois, 72,tinguishable (1979).398 A.2d 540from Lortie v. 119 N.H.

Lortie, validity attorney’supheld of an affidavit whichIn we the
discovery,”pre-trial“depositions, and other because inreferred to

attorney’s spe-that case it was clear that the affidavit referred to a
75,existing deposition. Id. at atcific 398 A.2d 542.

case,present partiesIn the some of the third in the affi-described
identified, majoritydavit are not even and the of the identified third

Althoughparties deposedhad not been at the time of the affidavit.
testifyplaintiff in he would to cer-the also stated his affidavit that

trial, require-in instances thetain facts at and thus those satisfied
knowledge,personalment that the affidavit be based on the state-

responsive specific inments were not to the facts contained the
defendant’s affidavits.

(Supp. 1981)The former version of RSA 491:8-a further
summary judgment grantedprovided plead­be “ifthat should the

ings, interrogatories,depositions,the answers to and admissions on
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genuinefiled, is nothat therefile, showtogether with the affidavits
moving party is entitled toany fact and that thematerialissue as to

1973, statedThe statuteLaws 438:1.judgment a matter of law.”as
“may uponsummary judgment not restopposingpartythat the

byresponse,his affi-pleadings, butallegations or of hisdenialmere
interrogatories, ortoby depositions, answerstoor referencedavits

genuineshowing there is aspecific thatsetadmissions must forth facts
affidavit,jointplaintiffsadded).(emphasis TheId.issue trial.”for
conduct,allegationshowever, only as to the defendant’scontained

showing genuinea issue ofspecific thatforthfailed to setand facts
existed.material fact

nor the auditor wasthe masterplaintiff claims that neitherThe
a result theirand that asto serve as suchqualified the statuteunder

Hein this case were void.at issueon the motionsrecommendations
onlyproposition that formersupport theas forRSA 491:23cites

may appointed assuperior bejustices supreme and courtsof the
provides:RSA 491:23masters or auditors.

referees, auditors, and mas-appointshall as“The court
salaries, justicesformer of thesuchfix theirters and

byhave retired therefromsupreme superior court asand
limitation, expedite the business ofage to do willwhen so

any countycourt; assigned in inthey may to sitbethe and
the state.”

preserveplaintiff tofailedthat thecontendsThe defendant
henot show thatdoesappeal the recordbecauseissue forthis

master, ruling,to hisappointment of theexceptedobjected to theor
Provencal, 122v.Provencalappointment of the auditor.or to the Cf.

con­374, (1982). to make793, 796, The failure376451 A.2dN.H.
generally constitutes aexceptionsobjections andtemporaneous

Glidden, 41,122 N.H.objections appeal. v.on Statesuchwaiver of
however,contends, that728, plaintiff48, (1982). The441 A.2d 732

wereappointed in this caseand auditorthe masterhis claim that
juris­question ofis athe statutesuch underqualified to act asnot

reject contention.thisdiction, waived. Wewhich cannot be

participatingby appearing andgenerally held thatisIt
objec­auditor, party allwaivesor aa masterproceedingsin before

auditor.of a master orqualificationsappointment andtions to the
517,Equity(1952);87, 30A C.J.S. §at 230-3176 C.J.S. §References

560, (1871), weN.H. 563Goffstown, 50(1965). Burnham v.at In555
proceed­inparticipatesparty appears andifspecifically held that a

appointmentobjection theany thatings referee he waivesbefore a
by law.not authorizedof wasthe referee
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analogousThe issue in Burnham was to the issue now before us.
brought againstplaintiffs petitionThe a the Towns of Goffstown and

throughhighwayDunbarton to establish a the towns. a stat-Under
effect, petitions relatingute then in all to roads were to be referred

countyto the of proposedcommissioners the counties where the
highway pass. countywould The trial court found that all but one

disqualified,commissioner of the two counties involved were and
petitioninstead referred the appointment.to a committee of its own

exceptThe defendant Town of appointmentGoffstown did not to the
committee, verdict, arguedof the appointmentbut after the that the

of bythe committee was not authorized statute and that the commit-
jurisdictiontee had petition.no over the We held that the defendant

any objection allegedhad waived authorityto partthe lack of on the
byof participatingthe committee proceedingsin the before the

rejected argumentcommittee. We assign-the defendant’s that its
jurisdiction, notingment of error involved that the trial court had

jurisdiction and accept rejectthat the court could or the committee’s
report.

Similarly, case,in the superiorinstant juris­the court had
plaintiff’sdiction over the action. The recommendations of the mas­

ter and auditor had no approved byeffect until superiorthe court.
Therefore, plaintiff’s argumentthe that the master and auditor
appointed in this case bywere not authorized statute to act as such
does jurisdictionnot involve the court’s and was waived when the
plaintiff object except timelyfailed to and in a manner.

Because we hold plaintiffthat the objectionswaived his to the
appointment auditor,of the master and we need not address the
issue whether justicesindividuals other than supremeformer of the

superior mayand courts appointedbe to act as auditors or masters.

part;in reversed inAffirmed
part; remanded.

All concurred.


