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injury loss occurredbar, andDoran’sMr.In the case at
1977; only of thethe medical determinationit wassimultaneously in

281:26, V wasafter RSAwhich occurredextent of that lossfull
right to the awardThus, Mr. Doran’sclear thatamended. it is

in atthe statute effectinjured, and thatwasaccrued at the time he
respectivegovernsthrough injury thelossthe time of Mr. Doran’s

rights parties.responsibilities of theand

conclusion, deputy commissionerlaborhold, thethatWe in
amended,281:26, 1981), to(Supp. asVapplied RSAerred when he

wasno determinationBecausecompensation claim.workers’this
however,statute, remandweunder thethe owedmade of amount
opinion.with thisproceedings in accordancefor further

granted; remanded.Petition

All concurred.
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Gregory Smith, Barbadoro,attorney general (PaulH.' assistant
attorney general, orally),on the brief and for the State.

Winer, Bennett,Pillsbury (Davidof& Nashua K. Pinsonneault on
orally),the brief and for the defendant.

Bois, Following trial,jury defendant, Little,J. a the John E. was
degreeconvicted of the second murder of his wife. See RSA 630:l-b.

assignsappeal, (Goode, J.)On he theas error Trial Court’s refusal to
give requested jury (1) jurya instruction: that the towas use a sub-
jective determining provocationtest in whether sufficient existed to

manslaughter; (2) juryreduce his offense to and that the could
mercy sentencing.recommend that the court act with in He also

questions jurythe court’s failure to instruct the on the element of
exceptionsmalice. We overrule all and affirm the defendant’s

conviction.
that, homicide,priorThe record reveals to the the defendant and

havinghis living apartwife were marital difficulties and had been
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hisDuring period, defendant visitedthethisfor several weeks.
attempt a reconcilia-day to effectnearly every in anestranged wife

had madeoccasions heon severalthatwas evidencetion. There
homicide,days he hadher, prior to thethat a fewkill andthreats to

hand, “Ifstabbing that:making with hisfriend, motionswhiletold a
nobody’s going her.”to haveI can’t have her

16, 1981, withhe awakenedthat on MarchtestifiedThe defendant
thinkingthat, he was notkilling whilehis wife andof.he intent

rage. He statedof control withclearly, nor outwas neither drunkhe
pocket went to hisandknife in his coatplaced kitchenhe athat

meeting with his wife wasintending Thekill her.towife’s house
theyfirst, hadand, thatHe admittedquiet at uneventful.and calm

anger.in state of uncontrollableargument was not aand that heno
hislook forroom towent into anotherthat hefurther testifiedHe
goyouthink canwedding wife said “Youafter hisband and that

house,” stabbedsnapped, and he thenmy mindany hisinto room in
her to death.

inflicted a nonfatalattempt, the defendantapparentan suicideIn
neighbor’sthereafter,Shortly went to aheupon himself.woundstab

killed his wifecalmly he hadthat “[b]ecausehouse and announced
anymore.”didn’t love meshe

degree At themurder.indicted for seconddefendant wasThe
evidence, jury on elements ofthe thethe court instructedclose of the

ofdegree offense man-of the lesser-includedmurder andsecond
mentioned,1981). previously theslaughter. (Supp. As630:2See RSA

degreeguiltyury of murder.found him second
instruction, judge,bywhich denied the trialrequested wasThe

appeal,focuses on reads asupon defendant nowwhich theand
follows:

provoca-making your thedetermination of whether“In
guiltyto find the defendant oftion in this case is sufficient

murder,degreemanslaughter ordi-rather than second
nature, fair,nary the of of aver-human or nature a man

standard,mind,age disposition, should be taken as aand
you find the defendant is shown to have someunless that

arising frompeculiar of mind or emotion notweakness
wickedness of heart.

right court that it actto recommend to thisYou have the
sentencingmercy in the defendant.”with

juryargues as tothat when the deliberatedThe defendant
manslaugh-guilty ofof the lesser-included offensewhether he was

ter, subjectivepermitted test in consid-it to use ashould have been
ering of mental orhe was “under the influence extremewhether
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requiredby provocation,” ascaused extremedisturbanceemotional
statute, 1981).manslaughter (Supp. The trialby RSA 630:2the

jury of extremethe that the test whether evidencecourt instructed
manslaughterlegally to reduce murder toprovocation is sufficient

jury itthe thatThe court also instructedis one of reasonableness.
surrounding inand circumstancesthe factsshould consider all

fact, provocation was suf-determining, question thea of whetheras
in a rea-mental or emotional disturbanceficient to induce extreme

man.sonable

that itrevealsreview of the trial court’s instructionA
46, 49,Smith,holding N.H.comports recent in v. 123with our State

continuing1041, recognized(1983), the1043 wherein we455 A.2d
Code,validity, of common-law rule whichunder the Criminal the

gen­provocation reasonable-personunder a standard. Seemeasures
Scott, 76,erally A. on LawW. LaFave & Handbook Criminal §

rule,According provocation adequate only(1972). this is ifat 573 to
provokeis so severe or extreme as to a reasonable man to commitit

155,Id.; (14that 241-42 ed.the act. 2 Wharton’s Criminal Law §
light1979).Torcia In of our continued adherence to the common-­C.

rule, find error in the trial court’s instruction.law we no

trial court should haveThe defendant next asserts that the
mitigationjury in sentenc­that it could recommendinstructed the

ing. categorically proposition in three differentmakes this baldHe
law, authority,any statutoryways, supportingto cite casebut fails

simply byargument not­scholarly of hisor discussion. We dispose
fallingsentencinging matterrule that is athe well-established

court, within thethe trial rather thanwithin the sound discretion of
738, 742-43,Morehouse,jury.province v. 120 N.H.of the See State

987, 989,Stone,798, (1980); also v. 122 N.H.424 800 see StateA.2d
499,Wheeler, 496,1272, (1982); 120State v. N.H.453 A.2d 1273-74

1384, 1386 (1980).416 A.2d
againargues, support, his sen-also without thatThe defendant

tence, plainthirty-six years prison,in constitutedto life the State
Although and affirmedsentence review board reviewederror. the

sentence, shouldclaims that the board’s decisionthe the defendant
disregarded the benefit of the trialbe because it was made without

transcript.

greaterby than thatimposed the court wasThe sentence
byState, permittedby the limitsthe but well withinrecommended

630:1-b, II, degree “shall bemurderRSA which states that second
punishable by imprisonment as the courtfor life or for such term

above, it clearmay our case law makesAs we have notedorder.”
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sentencing court,that falls within the sound discretion of the trial
appeal grosslyon we will disturb unless itand not a sentence was

499, 1386;disproportionate to the crime. Id. at 416 A.2d at State v.
Wentworth, 832, 843, 858, (1978).118 N.H. 395 A.2d 865

In view of the violent nature of the defendant’s crime and all
herein,presented bythe circumstances to us the record we hold that

excessive, tamperin thisthe sentence was not and we refuse case to
sentencing judge. Darcy,with the discretion of the v. 121See State

220, 225-26, 516, Fraser,(1981);N.H. A.2d 519-20 State v. 120427
117, 123, 1125, Furthermore,(1980).411N.H. A.2d 1129 as the
correctly brief,points pre­out inState its the defendant could have

anysented to the sentence review board evidence which was availa­
sentencing judge, disregardble to the and we will not the board’s

transcript.presentdecision where the defendant failed to triala

matter, arguesAs a final the defendant that the trial court
jury record, however,should have instructed onthe malice. The dis­

requested and,closes that the defendant never ansuch instruction in
thereto, object judge’sexcept chargeaddition failed to or to the on

ground. Consequently, any complaints mightthis hethat have as to
aspect jurythis of the court’s instructions are deemed waived. State

Lister, 603, 607-08, 395,v. 122 (1982);N.H. 448 A.2d 398 State v.
Cass, 81, 82-83, 1, (1981).121 reachingN.H. In427 A.2d 2-3 this
result, by imply suggestedwe no bymeans that the instruction the

appropriate givendefendant was or that it should have been if
requested.

Affirmed.
All concurred.


