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defender, Concord, byDuggan, appellateJames E. of brief and
orally, plaintiff.for the

Smith, attorney general Tucker,Gregory (BrianH. T. assistant
brief, Nelson,attorney general, on the and Richard C. assistant

general,attorney orally), for the State.

Brock, Heald,Augustusplaintiff, appealsJ. The F. the denial of
bypetition corpus Superior (John-his for a writ of habeas the Court

son; J.)
robbery deadlyplaintiff ofThe was convicted while armed with a

636:1, firearm,weapon, 111(a),RSA and of the felonious of ause
1981).(Supp.RSA 650-A:1 He was sentenced to consecutive

imprisonment thirty yearsextended terms of of toten on each
charge by (Goode,Superior J.).the Court Both convictions and the

imposition imprisonmentcourt’s of extended terms of under RSA
651:6, by11(a) (Supp. 1981) were affirmed this court on direct

Heald, 319,appeal. (1980).v. 120 414State N.H. A.2d 1288 Subse­
5, 1980,quently, on December the sentence review board affirmed

ten-to-thirty-year byimposedthe sentence the trial court for the
conviction,armed-robbery years ten-to-thirty-­reducedbut to ten the

year imposed byconsecutive sentence the trial court for the felo­
ofnious use a firearm.

plaintiff petition corpusthereafter for writThe filed a a of habeas
court, allegingsuperior punishmentin that his under both the

sentencing provision robberyenhanced of the statute and the felo-
by jeopardynious-use-of-a-firearm statute was barred the double

clauses of the State and Federal Constitutions. For the reasons
follow, plaintiff’swhich we vacate the conviction and sentence for

ofthe felonious use a firearm.

plaintiff argues legislatureThe the did not intendfirst that
subject mandatoryto criminal defendants to a consecutive sentence

underlyingfor cases wherethe felonious use of a firearm in the fel­
ony robbery. sentencing judgeis armed He that themaintains

statutory authority plaintiffhisexceeded when he sentenced the for
disagree. plain languagethe felonious use of a firearm. We The of
651:2,(Supp. 1981) (Supp. 1981),RSA 650-A:1 and RSA II-b as well

legislative history, legislative provideas the aevince clear intent to
mandatoryfor a consecutive sentence for the use of a infirearm the

felonies, including robbery.commission of all armed See v.State
Pratt, 385, 387, 642, (1976).116 N.H. 359 A.2d 644 As a matter of

alone, therefore,legislative reject byintent we this assertion the
plaintiff.
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legislative the dou-action violateswhether thisnext considerWe
to the United Statesof the fifth amendmentjeopardy clauseble

one, Hampshirepart sixteen of the Newof articleorConstitution
Constitution.

recentlySupreme declared thatCourtStatesThe United
trial,singlecumulative, imposed in aseparate sentences arewhere

to theamendment Unitedjeopardy of the fifthclausethe double
sentencing courtprevent theno more than“doesStates Constitution

legislature intended.”greater punishment than theprescribingfrom
673,Hunter, (1983); seeAlbernaz v. United678103 S. Ct.v.Missouri

States, 445States, 333, (1981); v. U.S.Whalen United344450 U.S.
clearlylegislature684, that our(1980). the factGiven688-89

separate in casesimposition of sentencestheto authorizeintended
hand, plaintiff’s constitutional claimfederalat thesuch as the one

must fail.

jeopardydeciding plaintiff’s doubleof thethe meritsIn
however,Constitution, inquiryHampshire ourthe Newclaim under

for both armedimposition of sentencesthecenters on whether
impositionconstitutes therobbery felonious use of a firearmand the

Gosselin,v. 117same Statefor theof more than one sentence offense.
264, (1977);115, 118, see North Carolina v.267370 A.2dN.H.

Pearce, 711, (1969). Our constitution395 U.S. 717

being punished fortwiceprevent the threat of“does not
beingact, rather, tried andforbids twicethe butsame

doctrine is. Thisfor the same offense...convicted effectu-
identitytest theby the ‘same evidence’ated means of ofof

required to sustainin evidence isIf a differenceoffenses.
growtheycharged, to andthat relatethe factthe offenses

singlethem a offensedoes not makeout of one transaction
by statutes.”two or more are definedwhen

Gosselin, 118, (citations omitted)State v. 117 N.H. at 370 A.2d at 267
added).(emphasis

jeopardy asdouble doctrinealso formulated theWe have
charged are thefocusing offensesrequiring on whether thea test

Heinz, 717, 720,119v. N.H.“in in fact.” See Statesame both law and
814, (1979). question of whether the “same evi­The407 A.2d 816

differs, intheory practice, from the “samein or ineitherdence” test
by Thethis court.hitherto been addressedlaw and fact” test has not

is, however, assumption theargument predicated on the thatState’s
verymay yield results.differentare different andtwo tests

test, arguing that whether“law and fact”focuses on theThe State
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onlyoffenses are the same “in law” focuses on whether the statu­two
tory the twodefinitions of offenses are identical. The State claims

presentthat the crimes involved in the case are different because
might proveneach offense contains an element which be with evi­

might required proofdence from that which of andifferent be for
Specifically,element of the the offense ofother. felonious use of a

firearm, (Supp. 1981), requiresRSA 650-A:1 the use of a infirearm
felony.any robbery,the commission of The offense of armed RSA

636:1, III, requires felony, robbery,specificthe commission of a
necessarilyany deadly weapon, gun.while armed with not a

person chargedA could therefore be with the offense of felonious
gun by personuse of a firearm a was inbecause used that commit-

could,ting felony, example, personthe for of Aarson. on the other
hand, charged robbery robberybe with armed because a was com-

robberymitted while the individual was armed with a knife. Armed
crimes,and the felonious use of a firearm therefore are not identical

viewed in the abstract as definitions of offenses in our Criminal
prongThis version of the “same inCode. law” of the “law and fact”

charged requiretest thus focuses hot on what the crimes as will as
trial,proof chargeable mightbut what asat the crimes entail.

argument,Based on the State’s consideration of whether two
maneuver,are the same “in law”offenses becomes a theoretical cf.

Vitale, 416,410, (1980), quiteIllinois v. 447 420-21 divorcedU.S.
whether,question charged,from the of as either crime contains an

require proofwhich willelement factual at a defendant’s trial that
summary,the other does not. In while the evidencesame would be

offenses,used to convict a defendant of both the would haveState us
jeopardy problemdecide that no double exists.

believe, contrary,to the “same and inWe that the evidence” “same
virtually appliedidentical as in thislaw and fact” tests have been

267,Gosselin, 117-18, ap-A.2d atState. In State v. 117 N.H. at 370
test, convic-plying we sustained a defendant’sthe “same evidence”

carrying gunpossession gun by for a with-tions for of a a felon and
license, contained elementsout a because offenseeach different

requiring to sustain the convictions.evidencedifferent
Heinz, test,In State v. under the “same in law and fact” we ana-

theft,lyzed prosecutiona inwhether defendant’s State court for an
containingoffense different elements than the federal offense of

previouslyembezzlement of which the defendant had been con-
victed, subject jeopardy.would nonetheless him to double Because

required conviction,evidence would be to sustain the seconddifferent
jeopardywe held that the double of ourclause State Constitution did

722-23,charge.not bar his trial on the 119 atState N.H. 407 A.2d
at 818.
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Recently, 892,McNally, (1982),in v. 122 N.H. 451 1305State A.2d
test,again applying the “law and fact” we concluded that a defend-

prosecuted property,be for ofant could retention stolen notwith-
standing previous larceny,his conviction of thebecause offenses

elements,contained different and because evidence that would have
larceny chargebeen to the beimmaterial would have to used to

897-98,prove the 122 at 451retention offense. N.H. A.2d at 1308.

foregoingWe think it is clear from the cases that whether
the “same or lawevidence” “same in and fact” tests have been
employed, inquiry in each case onhas centered what evidence will

required provebe at trial to the of theelements crimes. We there­
jeopardyfore affirm as the benchmark of the double test in this

inquiry focusing proofState an on of thewhether elements of the
charged requireas actualitycrimes will in a indifference evidence.

governing firearm,Our statute the use offelonious a RSA 650-A:1
1981),(Supp. provides: person guilty felony“A ais of class B if he

attempts any felonycommits or pis-to commit when armed with a
tol, revolver, rifle, shotgun any anyor other firearm. For subse-
quent offense, person felony.”a shall be of a Aguilts class

statutory provisionWhether this becould the basis for a con­
underlying felony,viction in toaddition a dependsconviction for the

felonyon chargedthe theelements of and the evidence which will be
required to sustain each offense.

case,present chargedplaintiffIn the the was with the class A
felony robberyof gunarmed inbecause he used a the commission of

robbery. plaintiff deadly weapon,a If hadthe not a inused this case
gun, charged onlythe felonyhe could have the Bbeen with class of

simple robbery. plaintiff chargedThe was also with the felonious
firearm, robbery underlyinguse felony.of a with the armed as the

effect, therefore, gunplaintiff’sIn the ofuse the was used toonce
robbery felony,increase the offense of from a class B to a Aclass

againand it aswas used the basis for the felonious-use indictment.
prove plaintiff guiltyIt is clear inthat order to the of armed

robbery, prove everythe hadState to each and fact that was also
required prove charge,to singlethe felonious-use and not one fact

Conversely, provenmore. once plaintiffthe State had that the com-
robbery gun,mitted the while armed awith no additional evidence

necessary provewas in order to the of theelements felonious ause of
Boudreau, 497, 502-03, 626,firearm. State v. 113 R.I. 322 A.2dCf.

(1974); Hudson, 416,629 v. (Tenn.State 562 1978).S.W.2d 418-19

chargedWe provenfind that as the offenses were and in this
case, single required. This,not a indifference evidence was we



474

believe, ofsupported jeopardydouble clause ourcannot be under the
Constitution.State

Many the other felonies in our Criminal Code also containof
i.e.,provisions, provisions which raise cer­their own “enhancement”

Examplesclass B Acriminal acts from to class felonies. aretain
635:1, 637:11, I(c)(burglary) (theft). a crim­II and RSA WhereRSA

triggergun enhancementdefendant’s use of a is used to suchinal
generally aprovisions, it follow that the felonious use of firearmwill

felonycharged for of the with thealso be commission samecannot
requiregun aelements of neither crime will sin­because thesame

gle in evidence at trial.difference
hand, deadly-weapon beother the element could satisfiedtheOn

example, if aby other of the defendant in some cases. Forsome act
robbery,initially use of ain a the defendant’s laterknife were used

requiredgun not forwell constitute an added elementas would
robbery, proofforessential of the felonious-proof of the armed but

charge. present noSuch a factual situation woulduse-of-a-firearm
jeopardy problem.double

not becauseEqually, which are enhanced offelonies themselves
likelygun not afoul of theof a are also to runthe defendant’s use

chargedjeopardy prohibition. If with set-a defendant weredouble
by occupied, class Ating a known to be a fel-fire to structure him

634:1, II,ony, provenit the defendantsee RSA and were also that
gun, for ofwith a his conviction the felonious usearmed himselfhad

in constitute noto the arson conviction woulda firearm addition
jeopardy problem.double

juncture opinionnothing thisemphasize this that inWe at
what arebe understood to undermine the treatment accordedshould

jurisprudence. personA con­truly offenses in our“lesser-included”
simplerobbery ofalso be convictedof could notvicted armed

robbery for the conduct because:same
for aperson tried and convictedhas been“[A] [who]

it,included in . . . can-crime which has various incidents
of those incidents with-a time tried for onenot be second

being jeopardyput in the same offense.”out twice for
Nielsen,Oklahoma, 682, (1977) (quoting In rev. 433 U.S. 683Harris

176, (1889)).188131 U.S.

contrast, robberyBy simple is not “lesser-included”a
statutory defini­of a firearm because theof the felonious useoffense

clearly legisla­penalties theof and for the latter crime revealtion
fromseparate and otherintent to an offense distincttive create

assault,robbery, burglary, or murder. State v.such ascrimes Cf.
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Leclair, 214, 221, 831, (defendant(1978)118 N.H. 385 A.2d 835
notcould be sentenced for commission of crime while armed with a

gun being offense).without indicted for that

matter, however, nothingAs a final it should be noted that
prevents legislature modifying existingour from all felonies in our

third, felony “grade” govern­Criminal Code to create a most serious
ing any felony So,the commission of while armed with a firearm.

example, robbery mightfor (1)the crime of simplebe defined as:
robbery, punishable felonyas possiblea class B with a sentence of
up years; (2) robberyto deadlyseven weapon,while armed with a

gun, punishable felony possiblenot a as a class A with a sentence of
up years; (3) robberyto fifteen firearm,and while armed with a
punishable by exceeding fifteen-yeara maximum term the limit.

addition,Nothing, legislaturein preventwould the from establish­
ing mandatory sentencinga provisionsminimum term in the
governing such “firearm” felonies.

legislationSuch long-standing legisla­would effectuate the
punish specificallytive intent to the use of a firearm in the commis­

crime, violatingsion of a jeopardywithout protectionthe double of
Constitution, one,partour State case,article sixteen. In the instant

however, plaintiffsthe conviction and sentence for the felonious use
of a firearm must be vacated.

Reversed.

Batchelder, J., sit;did not the others concurred.


