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Green,Sheehan, Phinney, (PeterBass & of Manchester S. Cowan
plaintiffs.orally),on the brief and for the

Eaton, Solms, Mclninch, (RichardofMills & Manchester E. Mills
orally),on for thethe brief and defendants.

Batchelder, interlocutory appealsJ. These are from the Mer-
County Superior (Cann, J.) raisingrimack questions regard-Court

ing precisethe beginstime at which the statute of limitations to run
respect damageswith broughtto a claim for pursuantenhanced to

statute,trespass chapterthe wilful questionsRSA 539. The before
(1) Mayus “discoveryare as follows: applied, anythe rule” be under

circumstances, to toll the effect of the statute of limitations as set
539,chapter so,forth in (2)RSA ifand do the facts and circum-

justifystances applicationset forth in the record the of the “discov-
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settwo-year of limitationsstatuteery to toll therule” in these cases
chapterforth in 539.RSA

plaintiff landowners’ initialfrom theus aroseThe cases before
abuttingAudley, land-equity against S. anRobertproceeding in

cuttingenjoin and excavationowner, seeking from furtherto him
question. actions wereparcels in Theseupon the twoactivities

ease, parties18, thepurposes of thisJuly 1980. For thecommenced
trespassorysignificant portion of the defendants’agree that the

1978, plaintiffs’18, firstMay that theon butconcludedactivities
early spring ofdamage property inknowledge occurredof the to the

1981,3, thejoin party dated JuneBy to defendantsa motion1980.
defendants,corporatesought parties certainplaintiffs to include as

originallythrough discovery of theidentity was revealedwhose
joined are R. S.corporate laterdefendantsdefendant. Thenamed

Inc., EnglandInc., Company, and NewAudley, EquipmentPasami
Crushing Company, Hooksett Crushed Stone.Inc. d/b/a/

relief, petition alsoseeking injunctive plaintiffs’thetoIn addition
quintupleby thesought damages common law andas allowedboth

remov-(Supp. 1981) for thedamages 539:1allowed under RSA wilful
damages RSA 539:4 withtrees, allowed underas trebleof as wellal

con-corporate defendantsof soil. Therespect to removalthe wilful
trespass for the sameactions inplaintiffs’ common lawcede that the

six-year of lim-timely brought statuteactivity in view of thewere
However, theyitations, moved to dismiss(Supp. 1981).508:4RSA

damages, claiming of the two-multiple the benefitclaims forthe
limitations, They activi-contend that theyear 539:8.of RSAstatute

years prior time whento themore than twoties at issue occurred
joinedcorporate were in this action.defendantsthe

byarguments were heard aparties’ on the motion to dismissThe
plaintiffsClancy, Esq.), found that the were(Frank whoMaster B.

wrongdoing.”recently The mas-position to discover thein “no until
permitdiscovery applied so as torule bethat theter recommended

chapterpursuant to RSAplaintiffs to maintain their actionsthe
trespass539, discoverynotwithstanding of the wilfullack oftheir

approved recommen-years. the master’sThe trial courtwithin two
reconsideration, andfordefendants’ motiondation and denied the

interlocutory permitted.appeal wasthis
chapterdamages 539multiple provisions of RSA areThe

removingdamagingpeople the marketa­from orintended to deter
Chapman,v. 116specified in statute. Woodburnresources theble

provi­504, 197, 198 (1976).503, In the absence of this363 A.2dN.H.
damages, property owner wouldthe risk that afor enhancedsion

his consent is sub­from him withoutresources takenhave valuable
stantial.
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chap-provisions of thistheprovides: action under“NoRSA 539:8
years thebegun twowithinunlessbe maintainedter shall after

added.) plaintiffs maintain(Emphasis Theaccrued.”actioncause of
two-year statuteconstrue theappropriate in this case tothat it was

run, trespassory actsbeginning not when thetoasof limitations
Theywrongdoing. theclaimoccurred, they thediscoveredbut when
applied in cer-“discovery court hasrule” which thisbenefit of the

begins to run whenlimitationsthe statute ofso thattort actionstain
diligencethrough andcareor reasonableplaintiffs discoverthe

Riordan, 116 N.H.McKee v.the harm. Seehave discoveredshould
472, (1976).729, 730-31, 473366 A.2d

involv­discovery a matterrule isapplicability of theThe
limitations, andofapplication of the statuteing interpretation and

Shillady Elliot Com­v.judicial policy determination.is atherefore
637,321, 325, (1974). dis­The320 A.2d 639Hosp.,munity 114 N.H.

manifestlyprinciples: isequitable Itcovery premised onisrule
before he hasinjured person’s of actioncauseanunfair to foreclose

Maryv.Brownits existence.chance to discovera reasonablehad
1138,741-42,739, 378 A.2dHosp., 117 N.H.MemorialHitchcock
gen­discoveryplied rulepreviously lip the(1977). We have1139-40

Maurer,malpractice, see v.Carsonerally professionalto cases of
825, (medical malpractice);925, 936, (1980)833424 A.2d120 N.H.

731, (legal malprac­Riordan, 366 A.2d at 473116 N.H. atv.McKee
Co.,cases, Lillyliability Raymond v.drug Elitice), productsand to

170, Recently,164, 174-75, (1977). weA.2d 176-77371117 N.H.
quiet did notin an action to titleof limitationsheld that the statute

moving party had madebegin learned that someoneto run until the
139,realty. Toperzer, 122Brooks v. N.H.to thean adverse claim

1177, 1179142, (1982).441 A.2d

However, application of the rule towe have not extended
Sons,upon of contract. Roberts v. Richards &claims based breach

154, 156-57, 364,Inc., (1973).A.2d The determina­113 304 366N.H.
is not con­is a or a tort actiontion of whether an action contract

156,action, by at 304by but its substance. Id.the form of thetrolled
arising chapter tres­RSA 539 are wilfulunderA.2d at 366. Claims

hand,actions, and,essentially in the case atpass tortand therefore
damagesdiscovery toapply rule to actions forwe are asked to the

property conduct.which arise from tortiousreal

distinguish ap­betweenWe hold that there is no reason to
arising“discovery chapterplying to under RSAthe rule” actions

discoverytypes for rule539 of tortious claim which theand other
agree Supreme ofpreviously applied. with the Courthas been We
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betweenfactual differences“[although there areHawaii that
they are insuf­damages persons property,andtoto recoveractions

typesdiscovery ofrule to bothapplyingjustify” theto notficient
636,397, 399,Liau, 441 P.2dHaw.Basque 50v. Yuk Linactions.

Transportation andDepartment(1968). In Guion v. State637 of
analogous1367, 1368 (La. 1980),App. a caseDevelopment, 2d391 So.

three-year pre­hand, held that thecourtat a Louisianato the one
transportationagainst the Stateperiod a claimscriptive for

thebegin plaintiff discoveredrun until thenot todepartment did
wife died and hersurvey when hisinitiatedfrom aencroachment

subject to distribution.estate was

argumentspractical policy support posi­and thePersuasive
today. society’s pur­of servetion which we take Statutes limitation

by keeping or inposes from the courts those claims which are stale
credibility by passagethe of time and falter­which has been eroded

designed judicial proc­ing Such statutes are to serve thememories.
adjudica­by degree stabilityproviding of and in theess a certitude

Nevertheless,conflicting plaintiff should nottion of interests. a be
byby delayprejudiced the fact that he is unaware ofa occasioned

adversary. todayinjuryhis or that he does not know his Our decision
strong adjudicationpolicy in of of claimsis consistent with a favor

on their merits.

involvingAccordingly, a of action harm towe hold that cause
discovery plaintifftheproperty will not the rule untilaccrue under

discovers, diligence should have dis­or in the exercise of reasonable
covered, injured, injuryonly that hisnot that he has been but also

by Raymondmay v. Elihave the defendant’s conduct.been caused
Co., 171, policy preventLilly at This will117 N.H. at 371 A.2d 174.

diligent being recoveryreasonably fromlandowners from barred
diligencedamages property inwhen due does not resultfor to their

wrongdoerdiscovery damages identityand the of the until thethe of
statutory period expired.has

presentsapplication particular caseThe of the rule to a
question Mary Hosp.,a v. Hitchcock Memorialof fact. See Brown

742, in thisA.2d at 1140. A master’s determinations117 N.H. at 378
byregard they unsupportedare thewill not be overturned unless

Id., at 1140. Inor a matter of law. 378 A.2devidence erroneous as
cases, “plaintiffs appear tothe instant the master found that the

wrongdoingposition recentlyin to discover thehave been no until
one,alleged subjectivea whereasto have occurred.” This standard is

objectivediscovery upon ofthe is based the standard reasona­rule
findingAccordingly, for a as to whether thebleness. we remand
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diligence required theto invokeplaintiffs exercised the reasonable
743,discovery A.2d at 1140.rule. See id. at 378

Remanded.

All concurred.
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