
532

Hillsborough
No. 81-463

Hampshireof NewThe State

v.

Mary A. Robinson

July 19, 1983



533

Smith,Gregory general Mosseau,attorney (PeterH. W. assistant
attorney general, orally),on the brief and for the State.

defender, Concord,Duggan, appellate byE. ofJames brief and
orally, for the defendant.

King, presented by appealC.J. The sole issue this is whether the
Superior (Goode, J.) rulingCourt inabused its discretion that four
prior criminal convictions of the defendant would be admissible to
impeach testimonythe defendant’s if she testified on her own behalf
during by taking transfer,her trial for theft unauthorized or RSA

find no637:3. We abuse of discretion and affirm the defendant’s
conviction.

against entirelyThe State’s case the defendant rested almost on
testimony alleged victim,the of the Dennis Arnold. He astestified

25, 1981, defendant, Maryfollows: On October he themet A. Robin-
son, for the first intime at a bar Nashua. When the defendant com-

large carrying,onmented the amount wasof cash he Arnold
explained just large morning.that he had cashed a check that The

suggested spenddefendant asked for a ride home and then that she
night agreed.the with Arnold. Arnold that theConcerned defendant

large cash,knew that he had a amount of Arnold hid his wallet
following morning,under the bedroom bureau. The after the de-

apartment,fendant had left his Arnold noticed that his wallet had
moved, reportedbeen and that the cash had been taken. He the theft

Department.to the Nashua Police
charged byThe defendant was with oftheft unauthorized$203

taking transfer, misdemeanor, 637:11,or (Supp.a 1981),RSA III
pleaded guilty charge.and she not superiorto the Prior to intrial

court, seeking rulingthe filed a motion a on whetherState records of
priora number of the defendant’s criminal convictions could be

impeachment purposes.introduced for The court ruled that a
number of appealed superiorconvictions which had been to the

prossed impeachcourt and not could not be used to the defendant. It
prior admissible,ruled that four other criminal convictions were
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check,issuing a bad ahowever, including July for1975 convictiona
officer,disobeying police an OctoberaJanuary forconviction1976

conduct, September 1980 con-disorderly aandforconviction1976
resistingfor arrest.viction

trial,jurytestify her trial. After anot to atelectedThe defendant
charge appealed to this court. Sheandof theconvictedshe was

permit State toto thesuperior court’s decisionargues that the
was ancredibility prior criminal convictionswith theseimpeach her
testify-effectively prevented her fromitbecauseof discretionabuse

convictions, except for the convictiontheing, none ofand because
forcheck, reputationto the defendant’sissuing was relateda badfor

veracity.

priorof criminalon the introductionHampshire lawNew
priorofpurposes is clear. Evidenceimpeachmentforconvictions
trialmay in discretion of theadmitted thebecriminal convictions

seeks toand the Statehas testifiedthe defendantcourt when
278, 283,Staples, 415 A.2dcredibility. 120 N.H.State v.impeach his

111,294-97,290,Cote, A.2d235320, (1980); v. 108 N.H.State323
denied, (1968).U.S. 1025(1967), cert. 390115-16

argument the court’s rul-thatto the defendant’sfind no meritWe
effectively pre-itdiscretion becauseing an abuse ofconstituted

Wayne Kel-testifying In v.on her own behalf. Statefromvented her
addressing300,14, 18-19, (1980), a303-04413 A.2dley, N.H.120

mightacknowledged electargument, that a defendantwesimilar
prior criminal convictionstestify trial court ruled thatif thenot to

However, ofadmissionwe held that theat trial.admissiblewere
discouraging aofproper even if it had the effectwasevidencesuch

Quotingtaking Statesthe Unitedthe witness stand.fromdefendant
States, 148, 155-56356v. U.S.in Brown UnitedSupreme Court

(1958), said:we

choice, weighing thehas the after“[The defendant]
againstadvantage privilege self-incriminationof the

against advantage puttingof forward his version ofthe
witness,reliability testifyfacts and his as a not to at all.

reasonablyHe cannot claim that the Fifth Amendment
but,gives only testify,him not this choice if anhe elects to

immunity from on he hascross-examination the matters
put dispute.”himself in

Duke, 292, 293-94,in v.As we indicated State 100 N.H.
745, (1956), purpose permitting impeachment123 A.2d the of746

prior permitwith criminal convictions is to the trier of fact to eval­
testimonyproperly of a defendantuate the the defendant. “When
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case,voluntarily jury acceptin atestifies criminal he asks the to his
why juryappearsword. No sufficient reason the should not be

person askingofinformed what sort is them to histake word.” Id. at
293, particularly important123 A.2d Itat 746. would have been in

jury credibilitythis case for the to be able to evaluate the of the
concedes,ifdefendant she had testified. As the defendant the out-

dependedofcome the trial on the trier of factwhether believed
credibilityArnold or believed the defendant. The defendant’s would

important lightbeen anhave issue if had taken Inshe the stand. of
fact, it anthis was not abuse of for todiscretion the court rule that

priorevidence of the defendant’s criminal wasconvictions admissi-
permit jury testimony.inble order to the to evaluate her

priorNor does the fact that three of the defendant’s crimi­
veracitynal convictions did not ofinvolve lack show that the court

Cote,pointedits We inabused discretion. out State 108v. N.H. at
295-96, 115, Duke, 293-94,235 A.2d at and atState v. 100 N.H. 123

746, priorA.2d at that ofevidence criminal wasconvictions admis­
impeach credibility thoughsible to the of a defendant even the

directly Duke,veracity.didcrimes not involve a oflack In we indi­
cated that criminal didconvictions which not involve a lack of
veracity might “abiding repeated contempt laws,”anreflect forand

maythat probativeand evidence well have more value as“[s]uch
bearing credibility single felonyon than a ofconviction a committed

passion 293-94,in a moment orof weakness . . . .” 100 atN.H. 123
A.2d at 746. properlyThe court could have found that the defend­

disobeying officer, disorderlyant’s convictions for policea conduct
resisting contemptand arrest reflected such for thata laws the trier

evaluatingof shouldfact have this it inevidence before the defend­
testimony.ant’s

proceduralWe remind the bar and of thebench and substan­
prerequisites priortive for the admission of convictions for

impeachment soughtpurposes. priorProof that a conviction to be
impeach subjecttoused a witness was either counseled or to a valid

required only bywaiver of Superiorcounsel is not Court Rule 68
286,our Staples,and decision in State v. 120 N.H. 415at A.2d at

324, by processbut also the due ofclause the fourteenth amendment
Loper Beto, 473,to the United States Constitution. v. 405 U.S. 483

(1972) (plurality opinion); Gilday Scafati, 1027, (1stv. 428 F.2d 1029
denied,Cir.), (1970).cert. 926400 U.S.

In protectorder right,to this fundamental constitutional
judges findingstrial should make supportableaffirmative on the

specific prior soughtrecord that each conviction to be introduced for
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constitutionally properon aor basedimpeachment was counseled
particular convic-and, “probative value of afurther, that thewaiver

Staples, N.H. atprejudice.” v. 120outweighs Stateinherentitstion
285, at415 A.2d 324.

opposingStaples require thealso68 andSuperior RuleCourt
incopy the convictiongiven and a ofnoticeparty or counsel to be

may admis-opposing contest thesidequestion so that thein advance
impeachment.conviction forsion of the

Affirmed.

dissented;DOUGLAS,J., others concurred.the

setdissenting: respectfully for the reasonsDouglas, J., I dissent
14,Wayne Kelley, 413 A.2d120 N.H.my in v.in dissent Stateforth

prior should beto believe that convictions(1980). I continue300
only they probative the wit-ofimpeachment if areforadmissible

prejudicialin time that theirveracity not so remoteand areness’
ability.truth-tellingoutweighs probative as tovaluetheireffect
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