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Smith, Cohen,Gregory attorney general (JeffreyH. R. assistant
attorney general, orally),on the brief and for the State.

Concord,defender, byDuggan, appellateJames E. of brief and
orally, for the defendant.

King, interlocutory rulingis withoutC.J. This an transfer from
(Harkaway, J.). scopethe At issue is the of aNashua District Court

“incapaci-may uponsearch which be conducted an “intoxicated” or
person police custody pursuantwho intotated” has been taken to

(Supp. 1981).RSA 172-B:3
concerningdistrict of factsThe court submitted a statement the

leading up to the search of the defendant. Thisevents statement
5, 1981,September policeindicates that on the Nashua observed the

defendant, Harlow, Jr., walking unsteadilyDavid E. near the
policecorner of Canal and Main Streets in Nashua. A officer

stopped the and that defendant wasdefendant determined the
meaningincapacitated” chapter“intoxicated and within the of RSA

IX,1981). 172-B:1,(Supp. (Supp. 1981).X172-B RSA The officer
protective custody pursuanttook the defendant into to RSA 172-B:3
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him, handcuffedidentity, pat-searchedhis1981),(Supp. determined
policetheAtPolice Station.transported him to the Nashuaandhim
prop­personalagain of hisAllwas searched.defendantthestation

him, including defendantwallet. While thehisfromerty was taken
it,Incell, the wallet.police searchedbeing placed in his thewas

to bedeterminedwhich were laterthey capsules, three offound four
LSD.

capsules ofcharged possession of threewithwasThe defendant
requesting the318-B:2,1 (Supp. 1981). filed a motionHeRSALSD.

capsules dismissor toof thesuppress the evidencetoeithercourt
police violatedthecharges against that Nashuahim. He claimedthe

theby placingchapter (Supp. 1981)provisions of RSAthe 172-B
taking treatmentjail him to an alcoholin rather thandefendant

treatment,hospital andemergency forof aor to the roomprogram
requiredpersonnelfailing appropriate asby contact the medicalto

172-B:3, that the(Supp. 1981). further contendedby III HeRSA
chapterprovisions of RSA 172-Bhis wallet violated thesearch of

Hampshire States Constitu-and United(Supp. 1981) the Newand
court,motion, pursuant to RSAresponse to the districtIn thistions.

491:17, questions1979); two to(Supp. transferredRSA502-A:17-a
court:this

Department, and therefore“1. Was the Nashua Police
Departments, man-Hampshireof Policeall State New

options underby otherthe statute to exhaust alldated
dealing person orintoxicatedwith anN.H. R.S.A. 172-B:3

lodging person in Pro-incapacitated person thatbeforean
Custody jail?intective

custodyintoof takenDid the search this defendant2.
Chapter violate that Statepursuant 172-Bto N.H. R.S.A.

law, Hampshire or the UnitedNew Constitutionthe
Constitution?”States

statute, while the Policewe hold that Nashuaa review of theAfter
pro-required options”all otherDepartment not to “exhaustwas

defendant,1981) placing anby (Supp. the172-B:3 beforevided RSA
complyjail, withperson, in it failed to“incapacitated” nevertheless

172-B:3, 1981).(Supp. We alsorequirements II and IIIof RSAthe
172-B:3,violated RSAof the defendant’s wallethold that the search

1981), result of the(Supp. the evidence discovered as aVII and that
suppressed.search must be

provide(Supp. 1981) ispurpose chapter toThe of RSA 172-B
persons rather than toof alcoholics and intoxicatedfor treatment

prosecution consumption ofsubject for their alco­to criminalthem
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1979,beverages. Generally, chapterRSA 172-BLaws 378:1.holic
may1981) police take “intoxicated” orprovides that the(Supp.

custody” safety“protective thepersons into to assure“incapacitated”
inpublic to assist the individualindividual and the andtheof

172-B:3, I, (Supp. 1981);returning condition. RSA IIto a functional
172-B:1, providing protec­(Supp. 1981). In to forXIII additionRSA

custody, legislature provided ordinances whichalso thatthetive
beingfor found in an intoxicated conditionpunish an individual

172-B:4, I 1981).(Supp.were ineffective. RSA
distinguishes “incapaci-andbetween “intoxicated”The statute

in whichdefines “intoxicated” as “a conditionIttated” individuals.
functioning substantiallyisphysical of an individualorthe mental

system.”presence of alcohol in his RSAimpaired as a result of the
172-B:1, 1981). “incapacitated,” more(Supp.X It defines a severe
condition, meaningas that:

person is in a state of“a as a result of his use of alcohol
intoxication, resultingor mental confusion from withdraw-
al, such that:

byappears supervision(a) to need medical care orHe
personnel,approved treatment as defined in thisalcohol

section, safety;to assure his or
passive(b) appears present orHe to á direct active

safetythreat to the of others.”
172-B:1, (Supp. 1981).IXRSA

1981) procedures(Supp. delineates different for theRSA 172-B:3
“incapacitated” persons.of “intoxicated” and RSA 172-treatment

B:3, (Supp. 1981) provides policewhen a officerI that encounters a
intoxicated, may home,person believes is he take him to an alco-he

location,program, “appropriate”or to another releasehol treatment
lodgeresponsible person, protectionhim to some or for his own him

jail up twenty-fourfor hours.in to

contrast, 172-B:3, (Supp. 1981) providesin RSA IISomewhat
police person is inca­that when a officer encounters a he believes
may programhim orpacitated, he take to an alcohol treatment to

emergency hospital,room of a release him to an alcohol counsel­the
or, lodge jail up twenty-fourprotection him in for toor for his own

lodge jail,“incapacitated” personofficer decides to an inhours. If an
however, 172-33:3, (Supp. 1981) specifiesIII an additionalRSA
requirement:

lodged county jailperson in a local or“No shall be
chargeparagraph person inunder II unless the of the

facility, immediately upon lodging person protec-said in
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counselor,designatedcustody, aa alcoholcontactstive
person approvedof alcohol treatmentanclinical staff

capabilities professionalor aprogram with detoxification
general hospital emer-person at a licensedstaffmedical

persongency is indeedto determine whether saidroom
If, foregoingonlyincapacitated. of the areand if none

available, or clinical determination shallsuch a medical
registered registered emergencyby a nurse orbe made

facility.”on detentiontechnician the staff of themedical

require optionsprovisions policeThese do not the to exhaust all other
“incapacitated” person jail.placing in Thean “intoxicated” orbefore

statute, instances, require consider all ofin both does the officer to
which,statute, judg-inin the to decide hisoptions listed andthe

ment, safety public,appropriate of theis most to ensure the the
individual, or both.

case, that in addition toIn this because the officer believed
intoxicated,being incapacitated,also RSA 172-­the defendant was

B:3, options1981) required the de­(Supp.II the officer to consider
lodge“incapacitated” person, and if he decided to thescribed for an
172-B:3,jail, specified inpersonsin to the RSAdefendant contact

lodging1981) immediately upon protec­in(Supp. the defendantIII
custody. byThe statement submitted the district courttive of facts

police optionsindicates that the officer failed to consider the listed
172-B:3, 1981), police department(Supp.in RSA II and that the

172-B:3,appropriate persons specified infailed to contact the RSA
failing(Supp. 1981). may consequencesIII Whatever of tobe the

comply requirements,with these we do not believe that such failure
requires suppressionthe of in defendant’sthe evidence found the
wallet.

The defendant also claims the search of his wallet vio­that
172-B:3, (Supp. Hampshirelated and1981),RSA VII and the New

United States Constitutions. We hold that the search of the defend­
172-B:3,provisions (Supp. 1981).ant’s wallet violated the of RSA VII

172-B:3, (Supp. 1981) provides pertinent part:RSA VII in

“A taking into protective custody under this section isnotarrest, nothingan however in this section shall be
jailerpreventconstrued so as to an officer or from obtain­

ing proper protec­person takenidentification from a into
custody conducting persontive or from search of such tca

injury jailer,reduce the likelihood of to the officer or the
person protective custody,taken into or others.”
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argues inventoryThe State that the search of the defendant was an
prohibit inventorysearch and that the statute does not searches. We

statute,language lightbelieve that the of the when considered in of
purpose, legislaturethe statute’s indicates that the intended that

protective custody consequencesnot lead to all of the same as a
arrest, scopecriminal and therefore intended to limit the of searches

persons protective custody pursuantof in chapterheld to RSA 172-B
(Supp. 1981).

172-B:1, (Supp. 1981) protectiveThus RSA XIII defines cus­
tody status,” 172-B:3, (Supp. providesas a “civil and 1981)RSA VII

taking protective custodythat a into “is not an arrest.” We believe
language 172-B:3, (Supp.that to construe the of 1981)RSA VII as

limiting scope protective custodythe of searches of inindividuals to
necessary officer,what is obtain protectto identification and to the

others,jailer, legislature’sor is withconsistent the intent to treat
persons sociallysuch as sick persons,and disabled not as criminals.
1979,Laws 378:1.

case,In the instant the policefacts indicate that the officer
scene,identitydetermined the defendant’s at the and therefore that

necessarythe search of purpose.his wallet was not for this In some
incapacitation,cases of intoxication or this would have been neces­

sary. necessaryNor was the protectsearch of the wallet to the
police, jailer, defendant,the necessarythe or others. While it was for

policethe to search the pos­defendant to determine whether he
anything might injure anyone,sessed theywhich once took the

defendant, posed danger injurywallet from the it no of to either the
defendant, jail, others,inwho was or to since it could have been
placed envelope necessaryin an and sealed. It was not to search the
wallet itself to determine what the wallet contained.

holdingIn that the search of the defendant’s wallet violated
172-B:3, (Supp. 1981), everyRSA VII dowe not hold that search of a

may necessary,container would violate the statute. It be in some
cases, objectto determine whether a container holds some which
might injure someone, largerbecause a container could contain a
gun object dangerousor some other which would remain even
though police custody. onlythe container was in We hold that

police purposesbecause the had satisfied both for a search allowed
by statute,the the search violated the oflimitation the statute.

upheld inventoryWhile portionwe the ofsearch the unlocked of a
52,Levesque,briefcase in v. (1983),State 123 N.H. 455 A.2d 1045 in

personthat case the whose briefcase was searched had been
limiting purposesarrested and there was no statute the for which an
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Lafayette, 103 S.performed. Illinois v.inventory Seesearch could be
bag arrestee notof(inventory of shoulder(1983) search2605Ct.

grounds, andLevesqueunreasonable). on constitutionalwas decided
purposes otherproperty forof a defendant’spermitted the search

Levesque, 123 N.H.prevent injury. v.Stateand toidentificationthan
56, 57, at 1048.455 A.2dat

the Newviolatedthe searchnot whetherWe need determine
Hampshire or States Constitutions.United

Remanded.

Bois, J., dissented; others concurred.the

“governmentalrecentlyBois, J., dissenting: thehave held thatWe
toindividual beprotecting area and thein the confinementinterest

confined, integrity police the han­of in administrativeand the the
belongings he incarcer­dling personal while isof the defendant’s

posses­ated, outweighed right privacy in histhe individual’s to
1045, 104852, 57, (1983);Levesque, A.2dv. 123 N.H. 455sions.” State

(1983); see Dakota v.Lafayette, also Southv. 103 S. Ct. 2605Illinois
(1976)Opperman, 428 364U.S.

strengthenedonlypronouncement reaffirmed but alsoThis not
103,holding Maxfield, 121 N.H.in State v.this court’s unanimous

(1981).12427 A.2d
inventorypurpose of routine administrativeBecause the stated a

custody,protection an individual insearch is the of the interests of
nopolice society, I see differencewell the and of canas as those of

custodyprotective ispersonof in because hebetween the search a
meaning ch. 172-Bof RSAincapacitated” thewithin“intoxicated and
custody1981) or arrest(Supp. that of one who is in underand

respect-I thereforeof the commission of a crime. And mustbecause
fully dissent.


