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Smith,Gregory attorney generalH. (Michael Pignatelli,A.
attorney general, orally),onassistant the brief and for the State.

(W.Sheehan, P.A.,Phinney, Bass & Green of Manchester Michael
Dunn, Stephen Weyl, brief,E. and Debra L. onWeiss the and Mr.
Weyl orally), for the defendant.

Dunn, (Sitting by special assignmentJ. pursuant to RSA
490:3.) appealsThe jurydefendant from a in Superiorverdict the

(Souter, J.) findingCourt guilty byhim of taking,theft unauthorized
RSA below,637:3. For the reasons set upholdforth we the trial
court and affirm the defendant’s conviction.

County Jury 6, 1980,The Merrimack onGrand November handed
down an indictment which stated that the defendant

purposely [$5,989.50],“did propertyobtain the of Jane W.
Brabitz, Evelyn Wells,Executrix of the ofEstate R. with

purpose moneya periodto withhold said for so extended a
portionthat a substantial of its economic value or of the

lost,use by withdrawingand benefit thereof would be
[$5,989.50] Savingsfrom Account No. at01-006408-7 the
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so,Bank, authority to indoIndian Head National without
RSAviolation [of 637:3].”

1975, the defend-The at trial establish in whilefacts adduced that
Concord, byheengaged practicewas in the of law in was hiredant

mother,probating will of her lateto assist her in theJane Brabitz
testamentaryEvelyn andThe established a trustWells. will

Brabitz,Staceyappointed for ofBrabitz as trustee the benefitJane
granddaughterthe of deceased.the

15, 1977, County (Cush-Probate CourtOn the MerrimackMarch
ing, J.) her duties as exe-that Brabitz had violateddetermined Jane

by using purchase estatepart of of the to realcutrix the assets estate
books,Accordingly, all bankin the court ordered that theConcord.

assets, to theof the be turned overcash and stocks estatechecks
attorney The furtherfor the courtthe executrix.defendant as

expenditures to estate’swere be made from theordered that no
countersignature.approvalthe defendant’s andassets without

however, authority toJudge Cushing, gave to theno defendant
any money from the estate’shis own discretionwithdraw at

accounts.
1978, defendant,4,January with anotherin connectionOn the

$5,989.50case, by pay the clerksuperiorthe court towas ordered to
1978,January 18,County Superior theCourt. Onof the Merrimack

savings the estatefrom the account ofsame was withdrawnamount
Bank,Evelyn in in accordanceWells the Indian Head Nationalof

signed bypurportedly Jane BrabitzW.with an authorization letter
authorization,by ato thewitnessed the defendant. Pursuantand

payablein that to the defendantamount was issuedcashier’s check
Dowst, Jr., CountyHenry Su-then of Court for Merrimackto Clerk

signnot author-she did theperior Jane Brabitz testified thatCourt.
authorityization, the togiven defendantshe theand that had not

produced statedhandwriting expert at trialfunds. Awithdraw the
name,signed but hethe Brabitzwhohe not determinethat could

actualMerski thesignature J. wasof Leonardthat thedid conclude
signature of the defendant.

1978,1, resigned Hamp-August fromOn defendant the Newthe
early August, attorney,hiredshire Bar. In Jane anotherBrabitz

Later,Viles, Augustrepresentto her and the Wells estate. onBruce
1978,10, Attorney about es-spokedefendant to Viles the Wellsthe

$4,000date, deposited into theOn that same the defendanttate.
1978,savings September AttorneyIn Vilesaccount of the estate.

$5,989.50.of of the Untilinformed Brabitz the earlier withdrawal
testified,then, knowledge the andshe had no of withdrawalBrabitz

letter Indian Head Nationalnever seen the authorization to thehad
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trial, $1,989.50Bank. As of the date of the missingthe balance of
replaced.from the generally,account had not been See State v.

Merski, 901,121 (1981).N.H. 437 A.2d 710
charge byThe defendant’s on a takingtrial of theft unauthorized

verdict,guilty broughtinresulted a appeal.and he this The defend-
arguesant instructing jurythat the trial court erred in not the on a

Also,“lesser-ineluded offense.” he maintains that the trial court
permittingabused its discretion in the State to recall a witness dur-

ing chief,its case in and that his motions to set aside the verdict and
to granted.order a new Finally,trial should have been the defend-
ant asks being againstthat this court reverse his conviction as the
weight of the evidence.

The exceptiondefendant’s first concerns the trial court’s failure to
juryinstruct the on the ofelements the misapplica­misdemeanor of

property,tion of arguesRSA 638:11. The defendant that this mis­
demeanor is a principal chargelesser-included offense to the of theft
by taking,unauthorized and that the evidence warranted such an
instruction.

A defendant is entitled to an instruction on a lesser­
ineluded requestsoffense where counsel it and where such an

compatibleisinstruction with the evidence adduced at trial. State v.
Boone, 594, O’Brien,119 N.H. (1979);406 A.2d 113 State v. 114 N.H.
238, 235, 783, (1974). argues317 A.2d 784 The defendant that since
all the elements of misapplicationthe misdemeanor of were estab­

trial,lished at and compatiblesince the evidence findingwas with a
guiltof on felonythe misdemeanor instead of on the byof theft

taking,unauthorized requestedhe was entitled to the instruction.
argument, however, begsThis questionthe of whether or not the

misapplicationcrime of is a lesser-included offense of the crime of
by taking.theft unauthorized We have never held that where the

prosecution happens prove, partto as of its case on the offense
charged, offense,the commission of another requiresthis alone an

juryinstruction to non-chargedthe on the offense. Berra v. Unit­Cf.
States, 131,ed 851 (1956) (defendantU.S. 134 not entitled to

coveringinstruction preciselyon crime groundthe same as crime
charged). To givenbe entitled to an non-chargedinstruction on a
offense, all the essential of necessarilyelements that offense must be

chargedin Boone,included the offense. 597,State v. 119 N.H. at 406
A.2d at 114. The test for whether an offense is a lesser-ineluded

respectoffense with chargedto an offense is personwhether a must
necessarily have committed that processoffense in the of commit­
ting charged.the Klock,offense 697,See State v. von 701,121 N.H.

1299,438 (1981); States,A.2d 1302 Berra v. United 351 U.S. at 134.
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misapplicationof ofAll of the essential elements the crime
of ofproperty within the definition the crimeof are not subsumed

by taking. generally, Model Penal Codetheft unauthorized See
person misap­(1980). To convict a of224.13 n.8and commentaries §

notplication, prosecution provemust three elements which arethe
taking: propertyby (1) the wastheftelements of unauthorized

fiduciary; (2) the defendant dealtto the defendant as aentrusted
property he constitutedthe in a manner which knewwith entrusted

fiduciary duty; (3) with thehis and the defendant dealta breach of
aproperty in a which he knew involved substan­mannerentrusted

property personor for whoseof the to atial risk of loss to the owner
three essential ele­property Since thesethe was entrusted.benefit

misapplication notof are con­in the definitionments contained
taking,by per­aof theft unauthorizedtained within the definition

process ofthe former in thenot have committedson need
Therefore, accusing a defend­committing an indictmentthe latter.

violating invoke thetheft does not misdemeanorant of the statute
Consequently,offense.misapplication statute as a lesser-included

requestednot entitled to the instruction.the defendant was
dis-that the trial court abused itsThe defendant next maintains

testify duringpermitting toin to recall Lauri Bushcretion the State
secretary atin chief. was the defendant’sthe State’s case Lauri Bush

January Her initialAprilto testi-law from 1976 1977.his office
typed letter rela-mony had not the authorizationestablished that she

$5,989.50 savingsthe account ofwithdrawal of the fromtive to the
Wells,Evelyn on the defendant hadof and that occasionsthe estate

signednot thethat she hadtyped for himself. She also testified
authorization letter.

case, testified that before shein the BrabitzLater State’s Jane
infrom her mother’s estatepurchased a for assetshouse herself with

regarding her1976, abil-May the defendantshe consulted withhad
defendant told her that “thereity to do this. She testified that the

wrists,They might slap yourthey it.do aboutwas not much could
testimony ofanything they can do about it.” Theisn’t morebut there

givenpoint thethat she had notBrabitz also established the crucial
$5,989.50, signedpermission to withdraw the nor had shedefendant

the authorization letter.
cross-examination, attempted impeachto Brabitzthe defendantOn

alia,by seeking, not theestablish that she had consultedinter to
house, priorpurchase of the to its actualrelative to thedefendant

purchase.
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beingwasthat Lauri Bushthe trial courtindicated toThe State
during period whentestifying that thepurpose oftherecalled for

defendant, betweena conversationshe overheardworked for theshe
during con-that thisindicatedBrabitz. The State furtherhim and

house,versation, purchased theplace Brabitzwhich took before
properit was under thewhetherasked the defendantBrabitz had

court, making ruling permittobuy in itstrialwill to the house. The
credibilityrecalled, ofthat because theto be observedthe witness

case, tolinchpin it would allow Bushthe of the State’sBrabitz was
juryhelping whether or nottestify purpose of the decidefor the

the truth.Brabitz had told

provides: “After a witness hasSuperior Court Rule 69
stand, per­be recalled withoutfrom the he cannotbeen dismissed

partyAccordingly, permittingthe issue of aof the Court.”mission
purelyis within the dis­is one whose resolutionto recall a witness

Clair, 276, 278,Dodge v. 105 N.H. 198of the trial court. Seecretion
Hilton,12, (1881);(1964); 24 see also14 v. N.H. 147A.2d Severance

394,Dow, 114, 117, (1972). We find112 289 A.2d 396N.H.Sindorf v.
regard.by in thisof discretion the trial courtno abuse

arguesappeal that the trial courtThe defendant on also
denying to set asidein the defendant’s motionsabused its discretion

provides thattrial. RSA 526:1the verdict and to order a new “[a]
accident,throughmay granted any mis­in case whennew trial be

hearingjustice and a furthernot been donetake or misfortune has
brief, points to factequitable.” In the defendant thewould be his

minutes, findingtwenty priorjury only to himdeliberatedthat the
mayindicating justice “Well theguilty, not been done.that hasas

it,heavydimm, fog hangmay in . . . well. . . well the [andcourt be
Dickens,wigs fog-bank,”may] in C.attendant stuck athe [be]

House, still, bypersuadedChancery, not thisIn we areBleak
1136,Glidden, 126, 136,argument. 459 A.2dState v. 123 N.H.Cf.

long(1982) (“There per se to determine how is too1142 is no rule
Accordingly,long jury .”) we rule that the trialfor a to deliberate. ..

reasonably wouldconcluded that a different resultcourt could have
likely if a new were ordered.not obtain trial

Finally, viewing all inferencesthe evidence and reasonable
State,favorably to the we are satisfied thatderived therefrom most
guiltysupportwas sufficient to a verdict and that athe evidence

reasonablyjury beyondcould so find a reasonble doubt. State v.
Glidden, 1142; Arillo,135, v. 122123 N.H. at 459 A.2d at State N.H.
107, 109, 1163, (1982); Virginia,441 v. 443A.2d 1164 Jackson U.S.
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307, (1979).319 Accordingly, the remainingdefendant’s exceptions
are also overruled.

Affirmed.
Dunn, J., by special assignmentsat 490:3; Douglas,under RSA

Brock, Batchelder, JJ.,and sit;did not the others concurred.
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