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reasons, missingdecidingwithout whether theFor these and
exculpatory had trialbeen material and theevidence would have

regardexception,ruling “plain we theits on the view”court rested
entirely lackingmateriality prejudiceand to bedefendant’s claim of

in merit.

Affirmed.

All concurred.
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Mosseau,Smith, attorney general (PeterGregory W. assistantH.
Cahill, III,brief, attorney,attorney general, D.on the and James

orally), for the State.
Cristiano, Green, Heed, (PeterKromphold, of KeeneMcMahon &

orally), for the defendant.W. Heed on the brief and

Brock, defendant, Roger Emery, was convicted of twoJ. The
assault,aggravated ofand one count eachcounts of felonious sexual

assault,solicitation, degree after akidnapping, criminal and second
303,Novosel, 302, 16,115 339 A.2dbifurcated trial. See State v. N.H.

J.) subsequently(1975). Superior (Pappagianis, foundThe Court17
dangerous chapterunder RSA 173-Ahim to be a sexual offender

1983, custody(repealed by 206)Laws and sentenced him to the ofch.
terms of seven-and-one-the director of mental health for consecutive

years years. The defend-to fifteen and two-and-one-half to fivehalf
appeals groundant his admitted atconvictions on the that evidence

home,trial, during a search of his shouldwhich had been seized
suppressed.been We affirm.have

August 1980, woman com-The defendant was arrested in after a
sexuallyplained police assaulted andto the Keene that he had

taking signed and swornher. After a statement which wasabused
victim,by police appliedtwo officers for a warrant toto the Keene
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bedroom, closets,search the and cellar of the defendant’s residence.
(Talbot,The Keene District S.J.)Court authorizingissued a warrant

policethe propertyto search those areas for described as follows:
females,“Photos of andnude siminude restrainingmales and[sic]

devices, jack yellow handle, ladle,knife with paddle, ruler,wooden
straps,rubber rubber underclothes and other devices used in S & M

activity, i.e.,sexual typePolaroid camera.”
policeThe seized extensive evidence from the defendant’s bed-

closets, includingroom and certain items which had not been de-
specificallyscribed in the search warrant.

defendant, allegingThe invalid,that the search warrant was filed
suppressa motion to the evidence. The motion stated that the “items

and articles to be seized” were not partic-“described with sufficient
ularity,” and that the affidavits submitted to obtain the warrant did

support findingnot probablea of cause because no evidence was
presented regarding credibility regardthe of the victim. With to the

argument,latter arguedthe defendant psychiatricthat the victim’s
background presented justiceshould have issuingbeen to the the
warrant so that he independentcould make “an of[determination

credibility.”her
hearing motion,At the on this the defendant supportasserted in

argument onlyof his first tapes tapethat certain and a recorder
should be excluded theyfrom reasonablyevidence because did not

“general”conform to the phrase “other devices used in S & M sexual
activity.” Superior (Contas, grantedThe J.)Court the defendant’s

suppressmotion to onlythe seized respectevidence with tapesto the
recorder,tapeand but otherwise denied it.

trial,At the State evidence,introduced numerous items of most of
specific descriptions warrant,which fit includingin the search 37

photographs by defendant,Polaroid color of victim takenthe the
bands,” band,two “wide black rubber one “black rubber masklike in

cut,” golf device,”one “black rubber band with attached ball a
posing strap,” pulleys, camera,“black rubber ropes and a Polaroid a

pocket jackknife, a wooden dildo and a wooden stick. A “black
mask/hood,” gas mask,rubber pair panties,a and a of correspond-

ing general descriptionto the more in the warrant of “other S & M
devices,” were also admitted.

appeal,On the defendant claims first that none of the evidence
pursuantseized to the warrant should have been admitted because

“restraining devices,”the terms straps,”“rubber and “other devices
activity,”used in generalS & M sexual were so as to taint the entire

warrant, police engageand allowed the to in an unlimited and
“exploratory”unconstitutional search.
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responds,The preliminary matter,State as a that the defend­
present argumentant’s properlyis not before us because he did not

agreeitraise below. While we thethat defendant failed at oral
argument on suppresshis motion to specific argumentto make the

appeal,nowhe raises on we conclude that properlythe issue is
us allegesbefore hisbecause written motion that the warrant was

invalid because the items sufficientlyseized were not described.

Nonetheless, we hold that the defendant’s claim fails on its
merits, as descriptionwe do not find the of items to be seized to be

vagueunconstitutionally general. Sales,or See Inc.Lo-Ji v. New
York, 319, (1979). degree442 specificity requiredU.S. 325 The of in

depends upona search warrant nature ofthe the items to be seized.
Salsman, 138, 142, (1972);State v. 112 N.H. 290 A.2d 621 see618, R.

HampshireMcNamara, 1 New Practice: Criminal Practice and
(1980).Procedure 60§

inWe fail to see how the this case haveState could better
items, pulleysstrap ropes,described the various rubber and found

closets,in the defendant’s bedroom and than to describe them as
“restraining phraseIfstraps” devices.” the “devices“rubber and

i.e., typeactivity, camera” stoodin S & M sexual Polaroid aloneused
warrant, might unconstitutionally gen­in search ita be considered

eral; however, phrase descriptionthis does stand as the solenot of
Rather,the items to be in theseized defendant’s home. the warrant

byspecificlists itemsnumerous which had been described the vic­
tim, phrase devices,and ends with the “and other” S & M which
simply devices,provided for the &seizure of other S M like those

includingspecifically,listed the Polaroid camera. Seenoted Andresen
463,Maryland, (1976) (usev. 427 U.S. of “other479-81 fruits”

particularlyclause at end of list of notdescribed items does render
unconstitutionally general).warrant

argues policeThe defendant also thethat failed to make the
justicebackgroundpsychiatric known to the whovictim’s troubled

warrant,theissued and that he should have tobeen allowed intro­
attacking credibility suppressionduce evidence the victim’s theat

hearing. bygiven police supportWe note that the affidavit the in of
application specificallytheir for a search statedwarrant that the

“outpatient Familyvictim was an of and MentalMonadnock Health
Service,” prelim­thq,t way ain no evenand the defendant has made
inary showing police misrepresented concealed thisthe orthat

justice Spero,fact from the who issued the warrant. See v.State 117
199, 204, 1155, (1977).N.H. A.2d371 1158
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however, credibilitygenerally, we hold that the ofMore
provenvictim of a crime does not to be or bolstered whenthe need

strong showingpolice apply Absent ofthe for a search warrant. a
bymisrepresentation police,the attacks onor thefalsehood material

credibility hearing,place suppressiona in aof victim have no
they may eventually permissiblenot be relevant and atwhether or

finding support a warrantprobableA to search doestrial. of cause
strongrequire showing probability that thenot more than a of “a

434,Comeau, 431,alleged are v. 114 321 A.2dfacts true.” State N.H.
734,Breest, 744, 1320,590, (1974); A.2dv. 116 N.H. 367592 see State

beyond(1976). proofis to a rea­cause not tantamount1328 Probable
1163,1161,Reynolds, 453doubt. v. 122 N.H. A.2dsonable State

1319, 1320 (1982).

Affirmed.

All concurred.
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