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however, credibilitygenerally, we hold that the ofMore
provenvictim of a crime does not to be or bolstered whenthe need

strong showingpolice apply Absent ofthe for a search warrant. a
bymisrepresentation police,the attacks onor thefalsehood material

credibility hearing,place suppressiona in aof victim have no
they may eventually permissiblenot be relevant and atwhether or

finding support a warrantprobableA to search doestrial. of cause
strongrequire showing probability that thenot more than a of “a

434,Comeau, 431,alleged are v. 114 321 A.2dfacts true.” State N.H.
734,Breest, 744, 1320,590, (1974); A.2dv. 116 N.H. 367592 see State

beyond(1976). proofis to a rea­cause not tantamount1328 Probable
1163,1161,Reynolds, 453doubt. v. 122 N.H. A.2dsonable State

1319, 1320 (1982).

Affirmed.

All concurred.
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Dickson, Cooper, Conway (Randall CooperFauver & of North F.
orally), Hampshireon the brief and thefor New Division of Welfare.

Johnson, (AnthonyMcManus & of Dover A. McManus on the brief
orally),and for John and Jane Doe.

Batchelder, appeal brought seekingJ. This was to anreverse
County (Shea, J.)of approvingorder the Strafford CourtProbate a

report recommending rightsparentalmaster’s that the of andJohn
Doe, children,respect Joe,SallyJane theirwith to two minor and be

terminated, legal custody Hampshireand that inbe vested the New
follow,Division of Welfare. theFor reasons which we vacate the

ruling part, findings regardcourt’s in inand remand for to Jane
opinion.inDoe which are withaccordance this

findings involvingThe parentalfactual in cases the termination of
rights appellate process.are generallycritical to the review See C.

Hampshire FamilyDouglas, Practice, Law, (1982).3 New ch. 20
recapitulation findings,important althoughA of the factual not

enlargingnecessarily precedential scope this,the of cases such as
may guidanceprovide byfor future examination triers fact inof

Accordingly,this ofdifficult area law. we note the fac-unfortunate
backgroundtual of this case.

FactsI.

John and Jane Doe were married in November 1975. Their first
child, Sally, Februarywas born in 1977. The record reveals that in
July 1977, Sally, old,then hospitalfive months was admitted to a
emergency suffering Accordingroom from an abrased throat. to

emergency notes,the washingroom Mr. Doe admitted that while
Sally’s angryface he had become and forced a washcloth into the
baby’s time,At reportthroat. that a child abuse on the incident was

Althoughfiled Sallywith division ofthe welfare. was returned to
parents’ custody,her andMr. Mrs. Doe assured the division investi-

gator they arrange Sallythat would theyfor outside care for while
problems through counseling.resolved Nevertheless,their Sally

parents.remained herwith
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later, 31, 1977, police depart-Five months on December the local
complaint regardingment forwarded a to the division inci-another

complaint allegeddent of abuse at the Doe home. The that Mr. Doe
Sally’s hospitalbroke arm and refused to take her to the for treat-

investigationment. The that followed revealed that Mrs. Doe was
incident,not home at the time of the when shethat returned home
crib,Sally screaming liftinguponin herwas and that the child she

Sally’s completely limp.discovered that one of arms was Mrs. Doe
angry discoverystated that Mr. Doe was about her and would not

permit hospital. incident,her to take the child to the After this a
policelocal officer and a worker from the division of welfare visited

home, Sally custodypolice pursuantthe Doe and was taken into to
chapter (currentsection 5 of of502 the 1975 session laws version at

1978,(Supp. 1981)). January emergency custodyRSA 169-C:6 In an
hearing Sally’s being placedwas held which resulted in in the
custody welfare,of the division of and she was transferred to a

custody Sallyfoster home. The division has retained oflicensed,
since that date.

13,DoeJoe was born on March Mr. and Mrs. Doe made1978.
arrangements prior placedto birth to inJoe’s have him foster care

bring hospital. Exceptrather than to him home from the for a few
parents,visits with inhis Joe has lived a foster home since his
hospital.release from the

Ostensibly, custodyrelinquishthe decision to of was basedJoe
upon plan by counselinga the Does to continue in order to rehabili-

familytate the in the future. The record indicates that over the next
years part types counselingtwo Mr. and Mrs. Doe took in various of
parent training, including psychotherapyand psy-with a licensed

chiatrist, Carolyn report,Doctor Dixon. A for which Mr. and Mrs.
signed welfare, prepared byDoe releases to the division of was Dr.

supportDixon and was used as for the master’s decision to termi-
rightsparental pursuant 170-C:5, (Supp. 1981).nate to RSA IV

The record Januaryreveals that since 1978 the division of welfare
has made efforts to return parentsthe children pro-to the and has
vided, attempted provide,or applicableto services toward that
result. CustodyThose efforts Sallyfailed. of Joe and was never

parents,returned to their and visitations have been erratic. In late
1979, petitionsthe division of againstwelfare instituted the Does to

parental rightsterminate neglect.on 170-C:5,the basis of See RSA
AlthoughIII. the regard,record before isus not clear in this the

neglect petitions pursued disposition,were not apparentlyto final to
afford opportunityMr. and improveMrs. Doe the to their abilities to

capable parents.be
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efforts,Despite these in December 1980 the division of welfare
petitions parental rightsfiled the amended to terminate from which

appeal petitions allegedthis arises. These amended that “because of
deficiency illness,.mental or mental .. and Jane . are[John Doe]..

givingincapable children,and will continue to be of to their natural
[Sally Joe], proper parental protection longerand care and for a
period prudentof time than would be wise or to leave these children

impermanent 170-C:5,in an unstable and environment.” See RSA
(Supp. 1981).IV

1981, hearingsIn petitionsthe fall of on the were held before a
(Lichman, J.), speciallyMaster appointed pursuantwho was to RSA

547:37. The division of welfare submitted both written and oral tes-
timony by psychiatrists diagnosedtwo which both Mr. and Mrs. Doe

suffering personalityas from preventeddisorders which them from
being provide parentalproperable to protection.care and

Specifically, diagnosed sufferingMr. Doe was as from a schizoid
conceded, however,disorder. It was parentsthat both are of at least

average intelligence, capableand that Mr. Doe adequatelyis of sup-
porting family. parents regularhis Both are church members and
participate in various church programs.activities and par-Neither

hospitalizationent is in need of parent takingand neither is or is in
need of medication.

Williams,Daniel a psychologist,State-certified appeared on
hearingsbehalf of the division in master,the probatebefore the and

Sallytestified that the child suffered problemsfrom behavioral
allegedly resulting parents’from inabilityher properlyto care for

theyher due to the fact that both suffered from mental illness. Wil-
testimony Joe,liams’ also indicated that happyan otherwise and
child, upsetsecure became to such an extent whenever he visited his

parents itthat was detrimental for him to do so. The division’s tes-
timony suggested parents’also that the conduct was inconsistent
with a environment,reliable and secure home parentsthat the

stability, theylacked and that feared the return of the children to
their home.

The record in this study”case included a prepared by“social a
division social worker closelywho had been involved with the fam-
ily. studyThe conclusions of this were that the children “have a

long-term, permanenttremendous need for developattachments to a
securitysense of stability,”and and that both children were excel-

adoptionlent candidates for and that the best interests of the chil-
bydren would terminatingbe served parental rightsthe Does’ so

they may placedthat adoptivebe in possible.homes as soon as
Moreover, guardianthe ad litem for the children recommended

quothat the status hearingat the time of preserved; is,the be that
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parents’that the children should outside their home inremain and
custodythe theof division of welfare.

hearings, reportAt the conclusion of these the issuedmaster a and
terminating rightsparentaldecree the ofrecommended John and

by judge,approved probateJane decreeDoe. The was the and the
parents brought appeal.this

II. Law

Against background uponthis factual we are called to amake
supportsas a matter of whether recorddetermination law this the

unequivocal rightsparental parentstermination of of both with
respect petitionsto child. The division’s in this case wereeach based
upon 170-C:5, (Supp. 1981), provides parentalRSA IV which that
rights may if courtbe terminated the finds that:

illness,deficiency par-of ormental mental the“[b]ecause
incapable givingent will beis and continue to of the child

longerproper parental periodprotectioncare and for a of
prudenttime wouldthan be wise or to leave the child in

impermanentan orunstable Mental defi-environment.
ciency bymental illness shall beor established the testi-
mony psychiatrists psy-of either 2 licensed or clinical
chologists acting together.”or one of each

theyJohn and Jane Doe contend that do not suffer from mental
contemplated by legislatureillness as the when it enacted RSA 170-

C:5, urge1981). They(Supp.IV us to theconstrue term “mental
meaninginillness” that statute to have same it has inthe RSA 135-

B:2, 1981) regarding involuntary(Supp.XI civil tocommitment
statutoryHampshire Hospital.New That latter section defines

“mental illness” as follows:

impairment processes,ofsubstantial emotional or of“[A]
ability actions,the to exercise conscious control of one’s or

ability reality reason,perceiveof the to or whichto
impairment by extremelyis manifested ofinstances

extremely faulty perceptions;abnormal behavior or it
primarily by:impairment (a) epi-does includenot caused

retardation;lepsy; (b) (c)mental orcontinuous noncontin-
periods byofuous intoxication caused substances such as

drugs; (d) dependence upon anyalcohol or or addiction to
drugs.”suchsubstance as alcohol or

legislature, enacting 170-C:5,The 1981),in (Supp.RSA IV
had opportunity adopt definition,the to such a but failed to do so.

legislative historyNothing in of 170-C:5,the RSA (Supp.IV 1981) or
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arguments by persuadesin the Doesadvanced the us that the defini-
135-B:2, (Supp. 1981)tion of “mental illness” contained in RSA XI

terminating rightsparentaltoshould be ascribed the statute on the
basis of mental illness.

alternative, alleged legislationparentsIn the the have that the
providing parental rightsfor the termination of basis ofon the men-

vague providesis intal illness that the statute no ascertainable
guidelines determiningfor inwhat conduct will result termination

parental rights argumentof on the ofbasis mental illness. This war-
light parentalrants careful consideration in of the nature of the

relationship may subject pursuantwhich be to termination to RSA
chapter 170-C.

recognized parent-child relationshipWe have that the is a
liberty protections.fundamental interest clothed with constitutional

H. __, 118 713, 715, 1387,v.State Robert N.H. 393 A.2d 1388-­
holding,(1978). required prove89 In so we have the State to its case

parental rights beyondfor the termination of a reasonable doubt. Id.
716, Nevertheless,at 393 A.2d at 1389. the dominant consideration

proceedings chapterin termination under RSA is170-C the welfare
child, prevailof parents.the which must over the interests of the In

G., 153, 156,Fay 1012,re 120 N.H. 412 (1980).A.2d 1015 The fun­
rights parents unassailable,damental of are not and terminations

upheld applicable process requirementswill be if due have been
W., 123, 125-26, 24,remet. See In Irene 121 N.H. 427 A.2d 26

(1981).

Statutory liberties,constraints on fundamental such as the
family relationship, substance,are examined for intent and as well

certainty expression.as for definiteness or of See Kolender v. Law­
son, 1855, (1983). process103 requiresS. Ct. 1858 Due that a statute
proscribing vague giveconduct not be personso as to fail to a of
ordinary intelligence opportunitya reasonable to know what is
prohibited. Albers, 132, 133, 197,State v. 113 N.H. 303 A.2d 199
(1973); Grayned City Rockford, 104,v. (1972).408 108U.S. In theof
past years, settingfew statutes forth conditions for the termination

parental rightsof vagueness groundshave been attacked on such in
jurisdictions. Day,other generallySee D. Termination Parentalof

Rights VaguenessandStatutes the Void Doctrine: Afor Successful
Rationale,Attack on the Parens Patriae 16 L. (1977-78).J. Fam. 213

correctly merelyThe Does assert that “to hold that inade­
quate parenting, specific children,absent harm to the is sufficient to

rightsparentalterminate in the ‘best interest of the child’ is too
vague concept placesa and emphasis parentalundue on the conduct



642

H. _ ,any the child.” State v. Robertrather than on harm to
Court,1390;718, Alsagersee also v. District118 at 393 A.2d atN.H.

10, (S.D. 1975), grounds,Supp. Iowa on other17-18 545406 F. aff’d
Nevertheless, parentalis(8th 1976). where thereCir.F.2d 1137

welfare,clearly there is nodetrimental to a child’sconduct which is
language poorlystatutory ‘spell out’ howexplicit “toneed for more

risking parentalloss of their[parents] treat their child beforecan
299, 567,McMaster, 291, 486 P.2drights.” 259 571v. Or.State

grounddown statutes on the of(1971). are reluctant to strikeCourts
authoritativelyvagueness “by asterms orwhere the statute [its]

litigantsquestion” before the[applies] to thoseconstrued without
733, (1974) (citation omitted).Levy, 755-56court. Parker v. 417 U.S.

170-C:5, 1981) providesSignificantly, (Supp. forIVRSA
paren­rights, particularparental not because ofthe termination of

condition, i.e.,conduct, orparent’s mental illnessbecause of atal but
hand, expert testimony regarddeficiency. in toIn the case atmental

parentsillness” in both wasthe existence of the condition of “mental
George Hilton,by byDixon and Dr. A. both of whom areoffered Dr.

However, issue,psychiatrists. the critical whetherState-licensed
giving properparents incapable ofillness renders thesuch mental

protection longer periodparental for a of time than wouldcare and
prudent, question to determine. In rewise or is a for the courtbe

156, 1015; 170-C:5,G.,Fay 412 A.2d at see RSA IV120 N.H. at
Williams,testimony1981). Consequently,(Supp. the of Daniel a

concerning sup­psychologist, the children waslicensed the needs of
petition,portive but not conclusive on the issue ofof the State’s

requiredparent termination ofwhether the “mental illness” of each
child,rightsparental respect ultimatelywhich wastheir with to each

Rullo, 149, 152,finding bymade the master. v. 120 N.H.a See State
1009, (1980).412 A.2d 1011-12

findingsupportsof the record the master’sA review
illness that manifests itself inthat Doe suffers from a mentalJohn

clearly interests of chil­is detrimental to the best theconduct that
physically youngone who has abused adren. We do not believe that

providesargue child-protection statute whichthat a forchild can
rights groundsparental of mental illness doesthe termination of on

implicitly encompass mental illnesses which manifest them­not
conduct a statuteselves in abusive or violent conduct. “One to whose

challenge vagueness.”clearly may successfullyapplies not it for
Moreover, predictedLevy, Dr. Hilton thatParker v. 471 U.S. at 756.

angry aggressiveimpulsively behavior wouldDoe’s hostile andMr.
Accordingly,recur, would be to both children.which detrimental
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terminatingprobate parentalthe court decreewe affirm John Doe’s
rights Sallyrespectwith to both and Joe Doe.

However, vague inwe find that both the law and the record are
regard terminating parental rights. Signifi-to the order Jane Doe’s

finding,cantly, erroneouslymaster made a which he laterthe
amended, disorder.that Jane Doe suffered from a schizoid No

opinionexpert rendered an that Jane Doe suffered from a schizoid
disorder, diagnose sufferingbut Dr. Hilton did John Doe as from

Although acknowledged discrep-disorder. the master thissuch a
ancy, to reflect error.the decree was never amended this
Moreover, testimony regardingDr. Dixon’s Jane Doe states that she

diagnosed having person-is “love starved” and her as a “borderline
ality.” suffering personalityDr. Hilton described Jane Doe as from a

“dependent “pas-with which indisorder features” manifests itself
sivity, subordination of her own to and lack of self-needs others

“anger having giveconfidence” as well as and resentment at to to
her children.”

challenge ground vagueness,To survive a on the of a
only give prohibited,statute must not fair notice of what conduct is

byprovide appliedbut also an ascertainable standard which it is to
Albers, 133-34,proscribe conduct. See v.State 113 N.H. at 303 A.2d

regard Doe, 170-C:5,at 199. With to Jane we do not find that IVRSA
(Supp. 1981) Many parents maymeets this test. theexhibit same

Doe,personality traits as does Jane but not all triers of fact would
agree beyond a reasonable indoubt that such traits result conduct

requires parentalwhich such a drastic measure as termination of
rights. Today supportwe hold that to such an extreme and irrevers­

rightsparental pursuantible action as a termination of to RSA 170-C:
5, (Supp. 1981),IV where there is no evidence of mental illness as

by by parent, probatechildmanifested abuse the the court must
findingsexplicit beyond doubt, supported bymake a reasonable the

record, parent’sas to the detrimental effect of the mental illness on
child, require parental rights. Therefore,the so as to termination of

findings Doe,we remand for a consideration of such as to inJane
opinion.accordance with this

spouse’s parentalWe also note that termination of one
rights require rightsnotdoes termination of the of the other. See In

W., 125,re Irene 121 N.H. at 427 A.2d at 26. Because of the funda­
libertymental interest threatened whenever the State seeks to sever

parent-child relationships permanently, imput­we will not sanction
ing parent’s rights,one conduct parent’sto terminate the other
merely relationship. parents’because of the marital Before both
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rights only parent,can be terminated based on the conduct of one
feasible,arrangementthe record must show that no other is such as

bysupervised parent forvisitation the whom the record does not
supportindependently parentuntiltermination such time as that

can ensure that the home is safe for the children.

challengeand Jane Doe also the admission and consid­John
testimony grounderation of Dr. Dixon’s on the that she has been
that, 329:26,psychiatrist pursuanttheir and to RSA information

through physician-patient relationship privileged.obtained isa The
record indicates that Mr. and Mrs. Doe executed releases so that Dr.

provide reportDixon would a confidential to the division of welfare
Thresher, 63, 72,in connection with this case. See v. 122State N.H.

578, (1982). report442 A.2d 582 It is this which the State intro­
duced, testimonyand the record that Dr. Dixon’salso shows was

Accordingly,report.confined to matters within that we hold that no
statutory privilege was violated.

part;in reversed inAffirmed
part; remanded.

All concurred.
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