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rights only parent,can be terminated based on the conduct of one
feasible,arrangementthe record must show that no other is such as

bysupervised parent forvisitation the whom the record does not
supportindependently parentuntiltermination such time as that

can ensure that the home is safe for the children.

challengeand Jane Doe also the admission and consid­John
testimony grounderation of Dr. Dixon’s on the that she has been
that, 329:26,psychiatrist pursuanttheir and to RSA information

through physician-patient relationship privileged.obtained isa The
record indicates that Mr. and Mrs. Doe executed releases so that Dr.

provide reportDixon would a confidential to the division of welfare
Thresher, 63, 72,in connection with this case. See v. 122State N.H.

578, (1982). report442 A.2d 582 It is this which the State intro­
duced, testimonyand the record that Dr. Dixon’salso shows was

Accordingly,report.confined to matters within that we hold that no
statutory privilege was violated.

part;in reversed inAffirmed
part; remanded.

All concurred.
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Nourie,Wiggin (GregoryManchester A. Holmes on the brief& of
orally), plaintiff.for theand

Cullity Kelley, (John brief& of Manchester C. Boeekeler on the
orally), forand the defendants.

stemscuriam. This action from a motor vehicle accidentPer
byinvolving operated Lupa,plaintiff,vehicles the Donald W. and

plaintiff’sThethe defendant Jensen. record reveals that theWalter
signpulling away stopvehicle stalled as it was from a and was then

by operated byin rear truck Thehit the the defendant Jensen.
brought seeking damages personal injuries.plaintiff suit for Fol-

lowing J.),jury Superior (Souter,a trial in Court a verdict was
defendants, plaintiff appealed.in favorreturned of the and the

challenges juryplaintiff proprietyThe the of the trial court’s
judge juryHe that theinstructions. claims trial instructed the

erroneously statutory provisions regardingon motorthe vehicle
265:25,speed followingpermissible limits and distances. See RSA

charged jury:60. The trial court the as follows:
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plaintiff“The in this case has claimed that the defend-
ant has violated two . . . statutes 265:25 and RSA[RSA

going youI am to read them to in a265:60]. moment. Suf-
say point youfice it to at this that if find that the defend-

ant in this case has in fact violated or failed to observe the
standards contained in either of the statutes that I am
going you,to you byread to doingand that that hisif find

operationbehavior or his created the risk which it was the
apparent object avoid, you regardthe statute to then willof
that negligencefailure to observe the statute as in the
operation of this case.”

(Emphasis added.)

agree plaintiff’sWe with the contention that the determi­
nation as applyto whether or not particularstatutes in a case is a
question court,of law for the trial and that the court therefore erred

submitting questionin jury.this to the See Moulton v. Groveton Pa­
Co.,pers 50, 52, 68,112 (courtN.H. (1972)289 A.2d 70-71 decides as

injurymatter of law that danger againstwas within risk of which
Harperprotected); James, Jr.,statute 2 F. & F. The Law of Torts

17.6, (1956). generallyat 1003 See (Second)§ Restatement of
reason,(1965).Torts 286 For this the trial court§ itself should have

decided questionwhether the in applicablestatutes were and then
jury’s onlysubmitted for the questionsconsideration the whether

the defendant in statutory and,fact so,breached the standards if
proximatewhether that breach plaintiff’swas the cause of the in­

juries. improperBecause the jury,instruction could have misled the
we hold that the instruction constituted reversible error. See Bernier

Demers, 217, 218, 514,v. 121 N.H. (1981).427 A.2d 515

plaintiff arguesThe also that failingthe trial court inerred
jury specificallyto instruct the plaintiffthat the had received

$34,927 compensationin workmen’s obligatedbenefits and was to
compensationreimburse the Althoughcarrier out of the verdict. the

jury areturned verdict for the liabilitydefendants on the issue of
damages,and never reached the ques­issue of we will thisaddress

tion, in the judicial economy, provide guidanceinterest of to some to
uponthe trial court remand.

plaintiffThe fact that the had made a claim for workmen’s com-
pensation brought duringwas out cross-examination of the doctor
who plaintiffhad examined the compensationfor the carrier. The

jurytrial court relatinginstructed paymentthe that evidence to the
compensationof workmen’s plaintiff bearingbenefits to the had no

on the ofissues the case. He ifstated that a verdict was returned for
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recovery;myself is no doublethat thereplaintiff, “I will see to itthe
yourrecovery anythingin inwords, going to be athere isn’tin other

bymight workmen’sanything have been coveredthatforverdict
judge281:14, 1981).(Supp. The trialIcompensation.” RSASee

compen-plaintiff receivedjury hadthat theto instruct therefused
$34,927.in the amount ofbenefitssation

juryinform theproperly refused tocourthold that theWe
compensation benefitsspecific of the workmen’sthe amountof

had norecognized, of the benefitsbecause, the amountcourtas the
was liable forrespect the defendantto whetherprobative value with

126, 132-33,alleged Hayes, N.H.injuries. v. 92plaintiff’s Abbottthe
DeLaurier, 106 N.H.842, v.(1942); see also Anderson84726 A.2d

properly230, stated that57, 59, (1964). the court231 While204 A.2d
recovery, aa doublepermitted to obtainplaintiff would not bethe

case, wejustified facts of thiscautionary on thethat wasinstruction
have instructedshould alsoagree plaintiff that the courtwith the

compensationrequires that thejury Hampshire lawthat Newthe
281:14, (Supp.IRSAout of the verdict. Seebe reimbursedinsurer

1981).

newand remandedReversed for
trial.

Bois, J., dissented.

judgeBois, J., dissenting: Although agree inthat the trial erredI
parties’jury accident fellpermitting whether thethe to decide

following-danger speed-limit andthethe risk of whichwithin
avoid, Vigi-sought error harmless. Seeto I find thedistance statutes

1115,626, 630,tron, Ferguson, 419 A.2d 1118v. 120 N.H.Inc.
(1980).

major purpose statutory provi­of thethat theIt was clear at trial
accidents, like the one at issue.preventto motor vehiclesions was

“speedexpressly shall be so con­speed states thatThe limit statute
colliding any...may necessary with vehicle..­..”as be to avoidtrolled

265:60, juror plain­my opinion, could have found theIn noRSA I.
soughtalleged injury statutes tooutside the risk which thetiff’s

therefore,interests, prejudicedplaintiff’s not whenThe wereavoid.
jury decided this issue.the

byFurthermore, jury could have been misledI cannot see how the
instruction, which, jury,although improperly submitted to thethe
in correct statement of the law. See Faust v.was itself a clear and

679, 686, 885, (1977)Corp., A.2d 889Motors 117 N.H. 377General
generally(jury deemed to have been misled where thehas been
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charge ofan statement law or omits an essentialcontains incorrect
reasons, jury’scase). these I affirmof the For would theelement

verdict.
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