
653

Brothers,1283, 121868, 869, (1982); Gowen v.1284451 A.2dN.H.
159,381, (1981).377, 161430 A.2dN.H.

Affirmed.

All concurred.
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Laufer, (Daniel on the brief andMyers of A.& Concord Laufer
Company.orally), Springsfor Mountain Water

Gardner, Hanover, by orally,and for Moun-F. of briefLaurence
CommunityVillage Lakes Associ-tain Lakes District and Mountain

ation.

541,Brock, chaptercross-appeals, pursuant toThese are RSAJ.
(commission) ina of the Public Commissionfrom decision Utilities

permanent werewhich rates were set and numerous other matters
Springs Companyrespect Waterdetermined with to the Mountain

customers, Villagerepresented byand the Mountain Lakes Dis-its
Communitytrict and the Mountain Lakes Association.

engagedcompany inand its customers have been seem-The water
ingly legal and the courtsendless combat before the commission for

Co.,years. See, Inc.,many e.g., SpringsRichter v. Mountain Water
850, Co.,(1982); Springs122 N.H. 451 A.2d 386 Mountain Water

Godston, 408, (1981);121 430 A.2d 180 MountainInc. v. N.H.
Huber, 676,Springs (1979).v. 119 N.H. 406 A.2d 709Water Co.

present appeals, party questionsIn the one or the other vir­
tually every lengthy reportaspect theof commission’s and order

1981,9, supplemental reportsdated November and and orders
31, 1981, 1, 1982, responseFebruaryand indated December issued

rehearing.parties’ appeals presentto the motions for The before us
appropriate emphasizewith anus occasion to that “this court does

commission,”appealsinnot sit as a trier of fact from the LUCC v.
332, 340, 626,of N.H., (1979).Public Serv. 119 402 631Co. N.H. A.2d

parties novoThe are not entitled to a de determination of all the
commission, merely theyissues which were before the because have

everyappealchosen to issue decided. It is well settled that “[t]he
appeal partyultimate issue before this court on is whether the seek­
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ing to set aside the decision of the bycommission has demonstrated
preponderancea clear of the evidence contrarythat such order is to

law, unjust, Id.,or 632;unreasonable.” 402 A.2d at see RSA 541:13.
underlying case,In the rate company requested $61,200the water

yearlyin operating expenses approvaland of a rate base of
$403,161. company proposedThe standbya fee and$65 a $635

general service,annual fee figurefor the latter representing a 325%
increase and an amount two anyto six times that of other water
utility in the State for the same service. The commission conducted

lengthy hearinga testimonyat which documentaryand evidence
bywere submitted the company, customers,water the and the

commission calculatingstaff. After itwhat considered to be the
company’s legitimate operating expenses base,and rate the commis-

approved standbysion a fee and$10 an annual fee of $266.
companyThe challengeswater every aspect of the commission’s

expenses base,determination of its and its rate insofar as the com-
mission disallowed or reduced requested bythe amounts the
company. customers, through villageThe the district and the asso-
ciation, argue that the commission’s company’scalculation of the
expenses upheld,should be but that its calculation of the rate base
should be partiesset aside. appealBoth the commission’s establish-
ment of what it “unique policy”termed a to deal with customer
payments.

carefullyWe have reviewed the commission’s three orders
and its discussion and company’scalculation of requested gen­the

15%,eral expense figuresinflation factor of operationsand its for
maintenance, professional fees,and salaries, expensesoffice office
rent, conclude,and and respect“miscellaneous.” We with to these

matters, that methodologythe commission has “set forth its and
findings fully accurately,”and N.H.,see PublicLUCC v. Serv. Co. of

341, 632,119 N.H. at 402 A.2d at and we find that its allowances
and company’s requesteddisallowances of expensesthe have a basis
in unreasonable,the unjust,record and are not or unlawful. The
company having appealfailed to meet provingits burden on of the
contrary, we affirm findings rulingsthe commission’s and as to

340,these matters. Id. at 402 A.2d at 632.
company requestedThe water $9,909that it be allowed for cus-

costs,billing $6,000tomer legalof which expensesreflected the
company necessaryasserted were because of customer refusals to
pay commission, however,bills. The any legaldisallowed fees as
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costs,billing because itpart determined that aof customer so-called
“unique policy” eliminate the need for suchwould fees.

establishing “uniqueThe commission announced itthat was the
automatic,policy” permanent anyof disconnection of customer who

refused, future, pay byin the to the rates and fees authorized the
promulgatingcommission. The commission stated that it was the

“policy” protect companyin order to those water whocustomers
paidhave their bills and have not contributed to the enormous

litigation expenseamount of and which has characterized the inter-
companyactions between the and certain of its customers in the

past. The commission stated that:

process,“This pastwhich inhas the resulted in thousands
fees,attorney placesof dollars in an undue burden on the

payingsolid previous operationcustomer. Under the of
system, Companythe pursuethe would these claims into
courts, legalthe incur thousands of dollars in fees and

pass goodthen seek to on these collection costs to their
paying customers.”

Notwithstanding the fact that the commission’s concerns are
clearly reasonable, justified,and its frustration it remains that the
“policy” providing penalty non-paymentthat the automatic for of

permanentbills system, extendingbe disconnection from the water
even to property, adoptedfuture owners or lessors of the was not in

proper rule-making procedures, 541-A:1,accordance with see RSA
(Supp. 1981); 541-A:3, III,IV RSA nor was sufficient consideration

given process I, 2,to certain pt.due concerns. See N.H. Const. arts.
12; generally Appealsee Corp.,Concord Natural 121Gas N.H.of
685, 689-93, 1291,433 A.2d (1981).1295-96

tacitly recognizedThe mightcommission itself prob-that there be
“policy,” petitionedlems with this as it this court to remand these

appeals for reconsideration of the Ifissue. the commission is of the
opinion well-beingthat the companyof the water and its customers
requires extraordinary measures, developenforcement it must them

appropriatein rule-makingaccordance with procedures. RSASee
541-A:3, (Supp. 1981). Accordingly,I this issue is remanded for
further consideration.

matter,As an “uniqueadditional because we have held that the
policy” legal effect,is without the commission’s onreliance the
policy effectively any legalto expenseseliminate associated with

billing misplaced. remand,customer was On the commission should
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$7,000approvalconsider whether its otherwise reasonable of for
legal expenses, years,rate case amortized over two should be

any portion $6,000 requested specificallyincreased to include of the
legal expenses billing.for associated with customer

companyBoth the water appealedand its havecustomers the
company’scommission’s determination of the rate base. The custom-

argueers that the companyrate base should be zero. The main-
$403,061 assets,tains acquirethat it borrowed to its and that the

amount,commission should equallinghave found a rate base this as
allowingas paywell it rates tosufficient interest ondue this debt.

company granted $109,814.The was a rate base of In arriv­
ing figure, compli­at this uponthe commission relied a detailed and

byanalysis bycated ofits staff the documents watersubmitted the
company, $509,814and found that was the amount which could be
directly system.attributed to the cost of the water The commission’s
findings expressly upheld theyas to this amount are as have not

unreasonable,tobeen shown be and the satisfied itscommission
obligation methodology.to itsarticulate reasons and PublicLUCC v.

of N.H., 340-41, Troublesome,Serv. Co. 119 N.H. at at402 A.2d 632.
however, is the commission’s ofcalculation customer contributions

building system.to the costs of the water
staff,is preparing report,It clear that the commission in its was

cognizant the fact inof that “funds aid ofcontributed construction ...
supplied by customers, must be fromdeducted the rate base as these

upon anyare funds which investors are not entitled to return.”
State, 419, 422, 645,Windham Estates v.Ass’n 117 N.H. 374 A.2d

report concluded, fact,(1977). possible647 The staff itin that was
zero, mightthe rate shouldbase be because customer contributions

provided However, reporthave the entire costs of construction. the
byalso thatindicated the amounts contributed customers toward

preciselyconstruction were not established.
reports,In its final the commission referred to two different au-

containing disparatedits calculations of customer contributions in
$593,517 $400,000, respectively.the amount of and The commission

that, figures,stated based on these the “actual cost to the water
company usingfor rate base could be a zero staffcost the document
cost as the construction cost.”

however,decided, adopt $400,000 fig­The commission to the
contributions,representing gaveure as but no forcustomer reasons

may goodthis decision. While the have had forcommission reasons
adopting figure,lesser athe a fact which resulted in rate base of
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$12,629,yearly can-$109,814 rate of return of weand a recoverable
us, Appealnot, them. Granitebefore ascertain Seeon the record of

Co., 787, 792, 119, (1981).A.2d 121-22 We121 N.H. 435State Elec.
issue so that the commission can articulate itsremand thistherefore

reasoning.position and
clarity specificity on thiscommission’s lack of and issueThe

argumentcompany’sdisposition of that inter-extends also to its the
for in its rates.on the claimed loans should have been allowedest

expense. It stated that theThe commission disallowed this interest
underlyingprove were relatedcompany had failed to that the debts

utility utility operations. The commission statedto investment or
companythe had failed to maintain records sufficientfurther that

validity appropriateness offor the commission to evaluate the and
noted, also, soughtcompany never formalthe debt. It that the had

debt, approvalapproval was still an outstand-of the and that such
ing question. Finally, the com-the commission stated that because

gain approvalpany in accordance withdid not seek and commission
369, requires publicchapter which utilities to seek the com-RSA

notes, bonds, stock,issuingapproval prior ormission’s to other evi-
indebtedness, legal needdence of the claimed debt was not and not

recognized bybe the commission.

denying recoveryThe commission’s stated for thereasons of
addition,any expensesinterest are In since the com­inconsistent.

$109,814, appears recog­mission found a rate base of it that it did
part company.onnize some investment the of the water The com­

specificallymission should therefore have examined whether this
by question.investment was financed the inloans Should the com­

mission, remand,on determine that the did not con­customers
system priortribute the entire cost of the water and affirm its rate

$109,814, “methods,clearlybase allowance of explainit must its
findings, respectand order” with to this issue. v. PublicLUCC Serv.

N.H., 341,Co. 119 atN.H. 402 A.2d at 632.of
In addition to their claim that the commission’s calculation of the

company’s factually insufficientlyrate base was inaccurate and
explained, argued company’sthe customers have that the rate base

Theyshould be zero as a matter of law. thisask court to declare that
company builder-developerwhere a water and a have a common
where,ownership, addition, agreedin developer pro­and the has to

system part obligationsvide a water as of its construction vis-a-vis
buyers, utility ultimately operatesthe the plantwhich the water

not, law, anyshould as a matter of be entitled to rate of return
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capitalbecause its persuadedinvestment is zero. We byare not this
argument presentin the context of the facts of the case.

1,100inInvolved this are developercase some lots which the
began conveying in the mid-1960’s under deedsvarious and circum­

system itself,stances. The subjectwater haswhich been the of vir­
tually litigation, developed stages mayendless was also in and need

expandto in now-emptythe future if some occupied.of the lots are
facts, opinionGiven these it presentis our thisthat case does not a

extension,,proper customers,byvehicle for the advanced the of the
concept that in partcontributions aid of construction are not of the
rate base.

matter,As a final we expresslynote that this hascourt rec­
ognized companythat the commission oper­authorized the water to

public utility 1976, Co.,ate aas in see SpringsMountain Water Inc. v.
Godston, 410, 181;121 N.H. at 430 A.2d Springsat Mountain Water

Huber, 677-78, 710,v.Co. 119 N.H. at 406 A.2d at and the commis­
clearly acknowledgession itself in reportthis fact its and order. We

argumentstherefore company’sfind the that the commission’s
report retroactively denyingand hadorder the effect of it this status

lackingentirelyto be in merit.

Remanded.

All concurred.


