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Mosseau,Gregory Smith, attorney general (PeterH. W. assistant
brief,attorney general, Pignatelli,on the and A. assistantMichael

attorney general, orally), for the State.
Ghreen, defender, Concord, byappellate of briefJoanne S. assistant

orally, for theand defendant.

King, defendant, Stiles, appealsTheC.J. Edward P. his convic-
by takingtwo counts oftions of of theft unauthorized and one count

637:3;attempted theft. See RSA RSA 629:1.
charges againstThe occur-the defendant stemmed from events

5, 6, 7,ring Januaryon trialand 1981. The evidence introduced at
following.tended to establish the

5, 1981, driver,January defendant, presentedOn the a cab a teller
Savings deposit passbookat the Concord Bank with certificate ofa



682

belonged George.which to Frances The defendant stated he wished
moneyto withdraw from “his mother’s” account. The teller informed

completethe slip,defendant that “his amother” should withdrawal
accompany day,or him to the bank. thatLater the defendant

George, eighty-one-year-oldreturned with Mrs. an widow. de­The
Georgetoldfendant the teller that Mrs. needed in cash in order$500

trial,pay gaveto a bill. The teller the defendant At the teller$500.
George appeared verythattestified Mrs. to be confused and said

duringlittle this transaction.
following day, GeorgeThe the defendant and Mrs. went to a dif-

Savingsferent branch of the Concord Bank. The defendant indi-
George $2,500cated that Mrs. wished to withdraw so that she could

place gavemove “some itwhere was warmer.” The teller the de-
$2,500fendant in The atcash. teller this branch testified that Mrs.

George appeared to be confused.
7, 1981,Finally, January Georgeon the defendant and Mrs. went

Savingsa thirdto branch of the Concord Bank. The defendant
George $3,000 putstated that Mrs. wished to withdraw in cash “to it

vice-president,in an Arizona bank.” A bank theconcerned about
withdrawals,large Georgeseries of tookcash Mrs. aside and asked

why $3,000.her she needed She stated that she notdid need the
money. questioned, any knowledgeWhen the defendant denied of

previouslythe ofwhereabouts the cash bankwithdrawn. The vice-
president give $3,000 requestedrefused to the thedefendant and

previouslydemanded the return theof cash withdrawn. de-The
$1,880fendant later returned with which he hesaid found under the

front ofseat his cab.
charged byThe defendant was with two counts of theft unauthor-

taking trial,attemptedized withand theft. Prior to counsel for the
a bydefendant filed tomotion dismiss the indictment for theft

taking dealingunauthorized with the defendant’s conduct on Jan-
6, 1981,uary ground Superioron the itthat was insufficient. The
(Dunfey, C.J.)Court denied this formotion. Counsel the defendant

counts, contendingaalso filed motion to dismiss all three that the
incompetent hearingdefendant was to stand trial. After a on this

motion, Superior J.)the (Temple,Court also denied this motion.
During Superiora in (DiClerico, J.), George’strial Court Mrs.

conservator, Attorney Ruedig,Michael testified over the defendant’s
objection given authority to withdrawthat the defendanthe had not
money George’sfrom George,Mrs. account. He also identified Mrs.

present objectedwho was in the courtroom. The defendant to Mrs.
George’s presence her,at trialthe and the ofidentification because

by incompetentshe had been testify. juryfound the court to be to A
guilty counts,returned a verdict of on all three and the defendant
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part,in reverseappeal. Wefour on affirmappealed. He raises issues
part,in and remand.

byfor theftthethat indictmentThe defendant contends
taking dealing on Janu­defendant’s conductwith theunauthorized

not6, 1981, constitutionally it does con­ary becauseis insufficient
chargesspecificofenough defendant thefacts to warn thetain

against providedThe indictment at issue that:him.
day January atof... on the sixth“Edward Stiles [1981]

Merrimack, force andCounty within the ofConcord
arms, control overpurposely unauthorizeddid exercise

currency, property of$2,500.00 in theUnited States
George deprive thereofpurpose to herwith aFrances

Georgeauthority do so....”of Frances towithout said
givesconstitutionally if the defendantis sufficient itAn indictment

enough of the accusation toinformation about the nature and cause
Shute, 498,prepare 122 N.H.to trial. State v.allow the defendant for

504, 1162, include(1982). The indictment must all446 A.2d 1165-66
Id.,charged. 446offense A.2dof the which constitute theelements
statutoryspecifiedat indictment all of the ele-1166. The at issue

by taking. notThe did de-ments of theft unauthorized indictment
gainby toor the used the defendantscribe the location means

therefore,George’s property; the fac-unauthorized control over Mrs.
indictment, includingcontained in the date andtual information the

victim,offense,place the the the amount andof the name of and
involved,type constitutionallypropertyof insufficient to informwas

Shute, id.,charge.the of the of the v.defendant factual basis State
661, 151,1166; Bussiere, 659,446 A.2dA.2d at v. 118 392State N.H.

(1978).153 motion to should haveThe dismiss this indictment been
granted.

argument that erred inThe defendant’s second is the trial court
conservator,George’s Ruedig,permitting Attorney testifyMrs. to

moneytothat he did not authorize the defendant withdraw from
George’s testimonythisMrs. account. The defendant contends that

chargedwas and the indictment thatirrelevant immaterial because
George’sthe Mrs.defendant exercised unauthorized control over

property authority George to do“without of said Frances so.”
added.)(Emphasis

wayanyin“Evidence is if it tends to establish arelevant
Dustin,proposition consequencewhich is of in an v.action.” State

544, 546-47, 1186, admitting(1982).122 N.H. 446 1188 In thisA.2d
evidence, that,explained jurythe court because the would be

necessaryconservatorship,informed of the it admitwas to evidence
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given authority moneyon whether the hadconservator for the to be
admitted,ifwithdrawn. He that suchstated evidence were not the

jury might infer that the conservator had toauthorized the funds be
agreewithdrawn. We with the courttrial that the conservator’s tes-

timony jury understandinginaided the the thenature of conserva-
torship. understanding necessary jurySuch an inwas order for the

Georgeto determine whether Mrs. had authorized the defendant to
property. Attorneyexercise control over her We therefore hold that

Ruedig’s testimony was relevant.

Moreover, testimonythe theof conservator was also mate­
proverial. Evidence is if it ismaterial offered to a matter in issue.

182,Bergeron, 179, 341, (1975).Welchv. 115 N.H. 337 A.2d 344 The
George’smatter of Mrs. was inauthorization at issue this case.

permittingThe defendant contends that the court erred in
George, incompetentMrs. whom the court had determined was to

testify, present jury bybe at trial toto the and be identified to the
Attorney Ruedig. GeorgeHe claims that the identification Mrs.of

tangibleconstituted the admission of inadmissible evidence. findWe
argument. identityno merit to the defendant’s The of the victim was

agree prejudicialrelevant to the State’s case. We do not that the
identifying George outweighed probativeeffect of Mrs. its value.

agree was,GeorgeNor do we that the identification of Mrs. as the
contends, equivalent displayingdefendant the offunctional to the

jury apparently bedspreadan bloodstained which could not have
evidence, Scarlett, 904,been admitted into as in v.State 118 N.H.

905-07, 1244, 1245-46 (1968).A.2d395

Finally, the defendant claims that the court used an incor­
determiningrect competentstandard in thewhether defendant was

proper determining competencyto stand trial. The standard for was
by Supreme Duskyenunciated the United States Court in v. United

States, (1960). A362 U.S. 402 cannot tried ifdefendant be he is
lawyer degreeunable to consult with his with a reasonable of

understandingrational or if he adoes not have as asrational well
understanding proceeding against 402;factual of the Id. athim. cf.

Perrin, 94,Roy 88, 1151, 1155 (1982).v. 122 N.H. 441 A.2d

findingIn its competent trial,order the defendant to stand
presentedthe court stated: “The evidence notdid indicate that the

incapable knowingdefendant was qualityof the nature and of his
incapable distinguishing rightacts or wrongof between and asso to

assistingbe ineffectual in incompetentcounsel or otherwise to stand
languagetrial.” The of the court’s order indicates that it did not

uponfocus Dusky. jurisdictionsthe factors identified in Several
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competencyprocess measuretoof duethat it is a violationhave held
distinguish-capable ofdetermining wasthe defendantby whether

624,Harris, 624wrong. parte 592 S.W.2drighting Exandbetween
61,State,see, Thursby 223 A.2d 67-e.g., v.1980);(Tex. App.Crim.

833,446-47,442, 835Cook, 244 A.2d1966); 104 R.I.(Me. v.68 State
on the defendant’scourt’s focusthe trial(1968). conclude thatWe

distinguishquality acts and toof hisability andto know the nature
process.wrong of dueright a denialconstitutedbetween and

hearing incompetency heldrecord of theBecause there is a
retrospectivecourt, however, deter­that asuperior we believethe

maycompetent to stand trialthe defendant wasof whethermination
retrospectivewhether aconsideration ofpossible. We remand forbe
standard canapplication of the correcton thedetermination based

625; parteHarris, also Exat seeparte 592 S.W.2dExbe made. See
Harris, 369, (Tex. App. 1981). If such aCrim.618 S.W.2d 372

required.possible, isis not a new trialdetermination

part; inin reversedAffirmed
part; remanded.

Bois, J., sit; concurred.did not the others


