
686

Hillsborough
No.82-158

HampshireThe NewState of

v.

Marcia C. Hamilton

HampshireThe State of New

v.

BelangerRobert A.

August 31, 1983

Smith,Gregory attorney general (Donald Perrault,H. J. assistant
attorney general, brief,on the and Conway, attorney,Edna M.
orally), for the State.

Shaines, McEachern,Madrigan & (Paulof Portsmouth A.
McEachern on orally),the brief and for the defendants.



687

Batchelder, challengesappeal (Goode,J. This the Trial Court’s
imposition sentence,J.) jury novo,of a after a trial de which was

greater byimposed origi-than the sentence the district incourt the
proceeding. resentencingnal We forremand consistent with this

opinion.
Belanger presidentThe defendant Robert was of Local 202 of the

Organization (PATCO).Professional Air Traffic Controllers De-
presidentfendant Marcia Hamilton was of PATCO Local 234. Dur-

ing August through 1981, “job byDecember of there was a action”
dailythat picketingnow-defunct union which included outside the

facilityFederal Aviation Administration in Nashua. Because of
positions presidents,their as union consistentlythe defendants were

part picketof the line.
3,September 1981, BelangerOn the defendant was arrested for

conduct, 644:2,disorderly persisted crossingRSA inwhen he
beyond changes byareas which were off socordoned that shift non-
striking Belangercontrollers could be facilitated without incident.

convicted, charged, Court,inwas as Nashua District was fined
$100, given suspended thirty-dayand was a insentence the house of
correction.

14, 1981,Defendant Hamilton was arrested on October for disor-
derly being arrested,Whenconduct. informed that she was Hamil-

put back, officers, kicked,ton her hands behind her screamed at the
arresting getand otherwise made it difficult for the officers to her

policeinto the cruiser. Hamilton was also tried in Nashua District
Although conduct,acquitted disorderlyCourt. she was of Hamilton

guilty resisting Consequently,was found of arrest. See RSA 642:2.
given suspended thirty-dayshe was a insentence the house of cor-

rection.
appealed court,superior requesting juryBoth defendants to the a

novo, jurytrial de and the cases were consolidated for trial. The
guilty theyfound both pre-defendants of the offenses for which

viously sentencing hearing,had been convicted. At the the State
byimposedrecommended the same sentences that had been the dis-

court, however,trict court. The trial sentenced both defendants to
thirty days Hillsborough Countyin the House of Correction. The

following sentencing:priorcourt offered the statement to

“The inevidence these cases has established that each of
you, Belanger, your-Miss Hamilton and Mr. conducted

for,selves in a manner which was uncalled which was
unlawful, you unlawful,which knew was and which was

designedclearly legal authorityto test the of the State.
example you attemptingThe kind of were to set for those
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youwho looked to leadership beingfor was one of law-
youbreakers. To the extent ofeach believes that the con-

youduct for which stand convicted should somehow be
mitigated perceived injusticebecause of some inflicted
upon you youand thus make immune from the laws which
govern State,the conduct of other youcitizens in this are
mistaken.”

appealThe impositiondefendants the greaterof the sentences than
imposed court,those in the Wheeler,district on the basis of State v.

496, (1980).1384120 416 A.2dN.H.
Wheeler,In this court following policy:set forth the “Unexplained

substantial increases in comportsentences do not judi-with sound
Hereafter,policy.cial superior court,whenever the after a trial de

novo, substantially imposed by court,increases a sentence the lower
the record must change.” 499,reflect the forreasons the Id. at 416

(emphasisA.2d at original).1386 in
Wheeler,Since opportunitywe have had the to further elucidate

this Beaupre, 1013,doctrine. In 1014-15,State v. 121 N.H. 437 A.2d
301, (1981),301-02 the justifiedtrial court was found to have an

imposedincrease in previouslythe sentence specificof“because the
policyfacts of the case and regarding offenses,”considerations DWI

and proof judicialthat there was no of Furthermore,vindictiveness.
recently Thaxton, 1148,in 1150-51,State v. 1016,122 N.H. 455 A.2d

(1982),1017 we findingsheld that the trial court’s that the defend-
“reprehensible”ant’s conduct was and “inexcusable” were a suffi-
imposition greatercient basis for its of yeara fine as well as a of

probation upon the defendant after a trial de novo.

imposition confinement,The of a sentence of as occurred
hand,in the cases at is a substantial warrantingincrease in sentence

heightened judicial scrutiny. Thaxton,See State v. 122 N.H. at 1150-­
51, Simply stated,455 A.2d at 1017. underlyingthe rationale

progenyWheeler and its justifyis this: In order to a substantial
sentence, reviewingenhancement of the court must be able to

whydetermine from particularthe record a defendant was dealt
harshly superiorwith more in court than he was in the district

court. The inrecord this case does not meet that test.
readingA of the record does not indicate which of the defendants

believed “mitigatedhis or her conduct should be because of some
perceived injustice uponinflicted . . . and thus make . . .[them]

governimmune from the laws which[them] the conduct of other
By pleadingcitizens. . . guilty.” not merelythe defendants had

putchosen to the proving guilt.State to its test of their If the trial
judge’s defendants,remarks were to bothaddressed the record does
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Hamilton,languagesupport quoted pertainsnot the insofar as it to
resisting If court’s remarkswho was convicted of arrest. the trial

Hamilton, record;applied only support in ifto there is no the and
they only Belanger,apply to then thewere intended to rationale

byupon supportrelied the court does not the enhanced sentence
given specifyto the Hamilton. Nor did the trial courtdefendant

conduct,activity, resisting disorderly designedwhich arrest or was
legal authority dispute.to test the of the in this laborState

in toBecause the record the instant cases fails delineate
thirty-dayeither reasons for the sentence as it relates to each

defendant, or the reason for the increase in the sentences from those
initially, standard,imposed if violates the Wheeler and we remand

resentencing.for

Ramos, 863, 869,Relying 1122,on v. 121State N.H. 435 A.2d
(1981), improp­1125 the defendants also claim that the trial court

erly give requested jury concerningrefused to a to theinstruction
goodits consideration of evidence of the defendants’ character. This

argument persuasiveis not in view of thatthe fact the defendants
directly any gooddid not offer evidence on the issue of character.

Remanded.

Bois, J., dissented; the others concurred.

Bois, J., dissenting: recentlyWe have noted that it is well-a
jurisdiction sentencingestablished in thisrule isthat left to the

sound discretion of the trial court and that a sentence will not be
grossly disproportionatedisturbed unless isit to the crime. State v.

Little, 433, 437, 117, Wheeler,123 N.H. (1983);462 A.2d 119 State v.
496, 499, 1384,120 (1980).N.H. 416 A.2d 1386

imposed byThe greatersentence the court in casethis was than
imposed bythat by State,the district court or recommended the but

permitted bywell within the limits statute. See RSA 651:2. In State
Wheeler, 499, 1386,v. id. at 416 A.2d at we held that whenever the

court,superior novo, substantiallyafter a trial de enhances a sen­
imposed by court,tence the district the record must reflect the rea­

change. Beaupre, 1013,for the In 1015,sons State v. 121 N.H. 437
301, (1981),A.2d 302 we reaffirmed that decision and held that in

Wheeler necessary only“we did not state what reasons were . . . but
necessary.”that some reasons (Emphasis added.)were See State v.

Thaxton, 1148, 1150-51, 1016, 1017122 N.H. (1982).455 A.2d
givenBecause the byrecord before me reflects the reasons the

sentence,trial court for the enhancement of I would hold that it
complied Beauprewith and Wheeler tamperand would not with
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Little,sentencing judge.thethe discretion of State v. 123 N.H. at
117,437, Fraser, 123,119; 120 N.H. 411462 v.A.2d at State A.2d

1125, 1129 (1980).
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