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701, 705-06, 465 875, 878N.H. (1983);A.2d Bolduc v.Herbert Schneider
566,Corp., 568, 1187, Here,(1977).117 N.H. 374 A.2d 1188-89 the

expressly “Nothingstatute states chapterthat: in this shall be
preventconstrued to pursuing legal remedya landlord from his at

Thus, plainly expressescommon law.” RSA 540:26. it an intention to
ejectmentretain the entry.common-law remedies such as and Addi­

tionally, acknowledgedthis court has the coexistence of two actions
possession premises,to recover broughtof the same one in munici­

pal court under the landlord-tenant statute and the other instituted
superior byin entry.court a writ of See Public Service v.Co. Vou­

domas, 387,84 result,N.H. at 151 A. at 82. As Hampshire,a in New
the old ejectmentcommon-law entryactions of and have been

byretained and exist side statutory remedy,side with the at the
election of the suitor.

jurisdictionalWe hold that the procedural require­and
chapterments of applyRSA 540 do not to the common-law actions

bar, superiorat and that the jurisdictioncourt therefore had over
plaintiff’s pleas ejectmentthe entry.of disposeand We of MacNeil’s

grantingclaim that summary judgmentthe of was unconscionable
bysimply noting law,that these equity, and,were actions at not in

as the properly concluded,trial court summary judgment was
required because no triable 491:8-a,issue of fact existed. See RSA

(Supp. 1981).III

Affirmed.
All concurred.
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Manchester, by orally,Raymond Burgess,A. of andbrief for the
plaintiffs.

Smith,Upton, (Gilbert Uptonof on the briefSanders & Concord
orally),and for the defendants.

King, appeal requiresThis us to determine theC.J. whether
chapter jurisdictionenactment of vested exclusive in theRSA 483-A

Board,Hampshire HampshirenowNew Water Resources the New
Board, involvingWetlands over actions State waters.

1973, plaintiffs, Wisniewski,In the Robert andWisniewski Janet
Hebron,purchased a two-and-one-half-acre tract of land in which

bordered on the oxbow of the Cockermouth River near the northern
end of Newfound Lake. The defendants John Gemmill and Alan
Esty abuttingproperty plain-own on the Cockermouth River the

1978,early EstyIntiffs’ land. Gemmill and became concerned about
spring, flooded,Inthe course of the river. the the river often and

hayfield; Estyeroded land which Gemmill used for a was concerned
bridgebypassthethat river course would a which he had built to

give part easterlyhim access to of his land which was located on the
side of the river.

early 1978, Esty changeIn March andGemmill decided to the
contractor,Theycourse of the river. hired a the defendant Richard

Hallberg, dredge oxbow, divertingto a channel across the the flow
away plaintiffs’ property.of the river from the The defendants did

apply permit Hampshirenot for a from the New Water Resources
1973,(board) dredging.Board for this See Laws 346:1.

neighborA notified the Wisniewskis of the diversion of the river.
Supply (com-The State Water and Pollution Control Commission

mission) was also notified that the river had been diverted. On
16, 1978,March the commission ordered the defendants to cease and

river,divertingdesist from the and notified them that the board had
originaldirected them to return the river flow to the river bed and

Estyto the entirerestore area. Gemmill and met with the board on
21, 1978, and, result, itsMarch voted to reconsideras a the board

order to restore the river. The board also decided to defer action on
the appli-entire matter until the defendants had submitted both an

permit planscation for a and detailed for the diversion of the river.
addition,In investigatepromisedthe board to the site.

1978,In During periodJune the board thevisited site. this the
parties agreementattempts negotiatemade several to an werebut

board,planunable to do so. No was ever submitted to the and the
board has taken no further action on the matter.

February 1979, broughtIn plaintiffs superiorthe an action in
damages by jurycourt for the of trialcaused diversion the river. A
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trial,Mayfor filedwas later scheduled 1982. Prior to the defendants
dismiss, ground superiormotion to on the that lackeda the court

jurisdic-jurisdiction over the action because the had exclusiveboard
involving hearing,Statetion over matters waters. After a the

Superior {Flynn, J.) grantedCourt the to dis-defendants’ motion
miss, plaintiffs appealed.and the We andreverse remand.

law, riparian right theAt common a owner has a to bene­
throughpassingficial use of the water of a river or a orstream

adjacent Serra, 154, 156, 391,to his land. Poire v. 99 N.H. 106 A.2d
(1954); generally Forste, Survey Hamp­392 see Kalinski & A Newof

Law, (1970). upstream riparianshire Water 13 3 AnN.H.B.J. owner
may use, longanydivert water from its channel for so aslawful he
returns it to the channel above the theland of next downstream
riparian substantiallyinowner the same condition as when it

upstream riparian Company,reached the owner’s Roberts v.land. 74
217, 219, 485, However, riparian(1907). upstreamN.H. 66 A. an485

may completelyowner not divert it so that the orriver stream
bypasses riparian riparianland ofthe a downstream owner. A

rights infringed byowner whose have been the unlawful diversion
may bring damages. 32a,of a river an foraction 93 C.J.S. Waters §

circumstances,(1956). injunction may ap­at 651 In some anan be
remedy.propriate 33, (1956).93 C.J.S. Waters at 653§

by enactingThe chapterdefendants contend that RSA 483-A the
legislature jurisdictionvested exclusive in the board over actions
involving waters, rightState and eliminated ofthe common-law

bring rights.riparianindividuals to actions for violation of their At
river,the time the chapterdefendants diverted the RSA 483-A

required anyone intending dredgethat to fill or in State waters
permit 1973, 346:1, Uponobtain a from the board. Laws :2. receiv-

ing application dredge waters,permitan for a to fill or in State the
hearingpublic application. 1969,would aboard hold on the Laws

power grant deny387:2. The board had the to application.or the
1977, appealedLaws 419:2. The superiorboard’s decision becould to

1970, providedcourt. Laws 22:3. The statute for the assessment of
damages if equivalentthe board’s decision constituted the of a tak-
ing. providedId. It also penaltiesfor criminal and civil for viola-

1977, 419:3,chapter.tions of the Laws :4.

that, by enacting regulatorynotWe do believe the scheme
by 483-A,provisions chapter legislaturecreated these of RSA the

jurisdictionintended to vest exclusive over State inwaters the
board, right bringpropertyand to eliminate the of owners to an

riparian rightsaction for a ofviolation their when the board has not
filling dredgingauthorized the or in willState waters. We not
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abrogatinga as the common law unless the inten-construe statute
clearly expressedis intion to do so the statute. Bolduc v. Herbert

566, 568, 1187,Corp., (1977).117 N.H. A.2d 1188-89Schneider 374
effect,chapterthe version of RSA then inNeither 483-A nor the

statute, any languagecurrent version of the contains which would
legislaturethe anindicate that intended to eliminate individual’s

right bring superior riparianinto an action the court to enforce his
rights partywhen another has acted in violation of the statute.

argumentreject ofWe the defendants’ that the section the
damagesproviding if a decision of thefor the assessment ofstatute

equivalent taking,of a Lawswater resources board constituted the
1970, 22:3, legislaturethat the intended to eliminate anindicates

bring riparian rightsright to an action to enforceindividual’s
against Byparty in of the statute. itsa third who has acted violation

damagesterms, providing appliesfor the assessment ofthe section
taking.only iswhen a decision the board constitutes a This sectionof

presentinapplicable case because the defendants acted with­to the
board, no decision of thethe authorization of the and thereforeout

contend, however,is involved. The defendants that the sectionboard
mayapplicable their actions after theis because the board authorize

way partyThe in no indicates that a who has violatedfact. statute
postthe board validate his actions ex andthe statute can have facto

thereby responsibilityshift financial to the State.

argumentacceptdo we the defendants’ that the sectionsNor
chapter,providing penalties for thecriminal and civil violations of

1977, 419:3, :4, right bringeliminate the to an action for anLaws
rights.infringement riparian purportof These sections do not to

liability infringesgovern the of an individual who the common-law
rights throughof another landowner a violation of the statute.

argue if we should decide thatThe defendants that even
case,jurisdictiondoes not of this we shouldthe board have exclusive

rulinguphold superior of the ofthe of the court because doctrine
jurisdiction.” provides“primary This doctrine of administrative law

exercising jurisdictionits concurrentthat a court will refrain from
byquestion specializedto decide a until it has first been decided the

agency jurisdiction to decide it. 4administrative that also has K.
Davis, 22.1, (2d 1983).Administrative Law Treatise at 82 ed.§

case, however,inapplicable presentThe doctrine is in the because
grantedchapter jurisdic­RSA 483-A the water resources board no

disputes private involving infringe­partiestion over between an
rightsriparian filling dredging givenment of when the was notand

byprior authorization the board.
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plain­disagree contention that theWe with the defendants’
plaintiffsproperly because the failed totiffs’ action was dismissed

provided noThe statuteexhaust their administrative remedies.
rightsinfringement riparianremedy his whento for the ofan owner

filling dredging previouslyperson in waters has notand Statethe
permit acted in of the statute.applied for a and has violation

reversed,superiorof court is and weThe decision the
plaintiffs’remand for a trial of the action.

andReversed remanded.

Bois, J., sit;did not the others concurred.
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