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plain­disagree contention that theWe with the defendants’
plaintiffsproperly because the failed totiffs’ action was dismissed

provided noThe statuteexhaust their administrative remedies.
rightsinfringement riparianremedy his whento for the ofan owner

filling dredging previouslyperson in waters has notand Statethe
permit acted in of the statute.applied for a and has violation

reversed,superiorof court is and weThe decision the
plaintiffs’remand for a trial of the action.

andReversed remanded.

Bois, J., sit;did not the others concurred.
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Mohl, assistantSmith, attorney general (Bruce E.Gregory H.
orally), for the State.attorney general, the brief andon

orally,Manchester, for theKrasnow, by andbriefofEleanor
defendant.

1981,31, andonBrock, arrested Octoberdefendant wasTheJ.
J.) for(Capistran,CourtDistrictin the Manchesterconvictedwas

violation,offense, 265:82intoxicated, RSAadriving firstwhile
his license1983, fined andby 373:10). He was $250(amended Laws

superiorappealed to thedays.sixty The defendantforrevokedwas
(DiCle-Superiorjury The Courtcourt, trial.he demanded awhere

thistorequest jury and transferredrico, for a trialJ.) hisdenied
orConstitutionStatesquestion either the Unitedwhethercourt the

chargedrequires that defendantsHampshire ConstitutionNewthe
given juryintoxicated, (DWII), be adriving first offensewhilewith

appeal from the district court.ontrial
chargedfollow, persons underthatwe holdwhichFor the reasons

trial, any imposedfinejury thata butnot entitled to265:82 areRSA
ofthe sumupon cannot exceed $500.them

every625:9, which1971, legislature underenacted RSAIn the
by isother statutesorthe Criminal Codedefined withinoffense

misdemeanor, The statutefelony, a violation.ora aas eitherclassified
convictiona crime andnot constitute“violation doesprovides that a

legaldisability disadvan­any orgivenot rise toviolation shallof a
625:9, II(b).RSAcriminal offense.”tage of abased on conviction

governing sentences andFurther, general statutory provisionthe
states that:limitations

person may“HI. A ofconvicted a violation be sentenced
discharge,probation,to conditional or unconditional or a

fine.
may imposed anyAIV. fine be in addition to sentence

imprisonment, probation, discharge.of or conditional The
any imposedamount of fine on

(a) any mayindividual not exceed two thousand dol-
misdemeanor,felony,lars for a one thousand dollars for a

and one hundred dollars for a violation.”

RSA 651:2.
Numerous decisions of this court have made clear that under the

statutory existing 1973, rightframework appealuntil there was a of
superior right juryto court and a uponconcomitant to a trial convic-

tion of all municipalminor offenses in the district or courts. See
Komisarek, 427,State v. (1976);116 N.H. 362 A.2d 190 State v. Mor-
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rill, 203, Ring, 509,(1972);112 v.N.H. 291 A.2d 604 State 106 N.H.
(1965).214 A.2d 748

1972, judicial by juryIn the council recommended that trial
violations,not aftershould be available convictions for see v.State

Komisarek, 427, 190;116 N.H. at 362 A.2d at N.H. Judicial Coun-
cil, Report, (1972),Biennial and inFourteenth 84-85 1973 the
legislature jury by chaptereliminated trials in such cases 264 of the

statutory provision, 592-A:2-b,A1973 session laws. new RSA was
provides by juryadded which as follows: “Trial shall not be afforded

superior anyin the court for inviolation as defined RSA 625:9.” See
1973,Laws 264:3.

1979, driving intoxicated,Prior to the offense of while first
offense, 1973,was a misdemeanor. LawsSee 528:321. Persons found
guilty subject imprisonment up year,of the offense were to of to one

$1,000, suspension perioda fine of and of their driver’s license for a
sixty days years. 651:2, IV(a);of from to two See RSA II and Laws

1973, 528:321.
1979, legislature governingIn the State amended the law the

driving intoxicated, makingoffense of while the first offense a viola-
tion, punishable by $1,000up suspensionfinea of to and license of

sixty days years. 1979, legislaturefrom to two See Laws 362:1. The
any possibility imprisonmentthus eliminated of for the first offense

driving intoxicated, existingof while but left intact the two other
sanctions.

thereby violation, legislativeBecause DWI I was defined as a this
placing categoryaction had the intended effect of IDWI within the

which, 592-A:2-b, jury rightof offenses for under RSA no trial
appeal.existed on The defendant maintains that this serves to

deprive rights guaranteedjury byhim of his to a trial the United
HampshireStates and the New Constitutions. See U.S. Const.

XIV; I,pt.amends. VI and N.H. Const. art. 15.

rightsThe defendant asserts that his federal constitutional
sufficientlyhave been violated because the offense of DWI I is

bring guidelines York,“serious” to it within the of Baldwin v. New
(1970). legislature any possi­399 U.S. 66 The fact that the removed

bility imprisonmentof for the offense of DWI I renders this claim
lightillusory holdingin of Baldwin’s possi­that offenses for which

imprisonment less, “petty” giveble is six months or are and do not
jury rightrise to a trial under the United States Constitution. Id. at

73-74; Louisiana, 145, 159-62 (1968).see Duncan v. 391 U.S.
may imposed $1,000.The maximum fine which be for DWI I is

defendant, although fine,payRSA 265:82. If the able to this refused
so, might agreedimprisoned paydo he be until heto to the fine or
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(Supp.day.discharged RSA 618:6of five dollars a Seeit at the rate
$1,000Assuming fine werethe of1981); 618:9. maximumRSA

pay could causewilful to thereforeimposed, the defendant’s failure
exceedingdays, period of siximprisoned 200 timeto be for ahim

months.
Iargues of DWIfor this that the offensedefendant reasonThe

exceedingimprisonment sixpotentialit a termcarries with of
right jurymonths, under thehas to a trialand that he therefore the

disagree.United States Constitution. We
acknowledges ifimprisonedhe could not beThe defendant that

indigency payhimhis rendered unable to the imposed.fine Bearden
Short, 395,Georgia, (1983);v. 103 S. 2064 v.Ct. see Tate 401 U.S.

Smith, 212, (D.N.H.(1971); Supp.398-99 Kozerski v. 555 F. 217-18
618:10; Jackson,1983); Countysee also RSA v. 14 N.H.Straffordof

16, (1843). Thus, only why might imprisoned18 the reason he be
pay pay,would be his to a fine he was able to and herefusal that

continuing opportunityhave a from incar-would to remove himself
by paying imposed,ceration whatever remained of the fine with

618:8, :9;given anycredit for also v.time served. See RSA see Tate
Short, 401 U.S. at 400.

summary, potential 200-day-confinement period wouldIn the
fine,pay ratherbe direct result of defendant’s refusal to athe the

being any byway imposedin on him a court fora “sentence”than
theof at all times retainthe offense DWI I. The defendant would

confinement, therebyright payto the and remove fromfine himself
retaining “keys jail” pocket.in Not­the to the his own See Town of

285, 851,Waters, Inc., 282,tingham v. Cedar 118 385 A.2d 853-­N.H.
fact, by chapter(1978). RSA 618 is54 In the confinement authorized

simplypunishment, toneither sentence nor rather a meansbut
financially theycompel paybut individuals to finesable recalcitrant

reasons,For all these we find offense of I does notowe. that the DWI
carry possible penalty exceedingimprisonmentwith it a sixof

duration, we conclude that defendant’smonths’ and therefore the
is of nofederal constitutional claim avail.

arguments supportin ofofraises a multitudeThe defendant also
jury right thetrial underathat DWI I defendants havehis claim

Essentially, arguments centertheseHampshire Constitution.New
onlylegislature IDWI“decriminalized”on contention that thethe

1979, suffi-penalties for offense remainin the thein and thatname
right jury appeal.to trial onciently to the aserious merit

jurybeyond right is a funda­dispute the to a trialIt is that
in civil and theboth theone under our State Constitutionmental

20; see,I, e.g., v.pt. Statearts. 15 andcontexts. N.H. Const.criminal
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Cushing, 147, 148, 297,119 N.H. 399 A.2d (1979);298 see also State
Gerry, 495, 496, 272,v. 68 N.H. (1896); Copp Henniker,38 A. 272 v.

179, (1875).55 N.H. 195

equally clear, however,It is rightthat the is not without limi­
tation; onlyit extends juryto those rightcases for which the trial
existed when the adoptedconstitution was in 1784. Wilmarth v.
King, 512, 513, 889,74 N.H. (1908); Jackson,69 A. 889 State v. 69

511, 512, 749,N.H. (1898).43 A. 749-50 neighboringUnlike our
Vermont,states of Maine and requirewe do not as a matter of con­

right jurystitutional that a trial pettybe available even for criminal
Sklar, 160,offenses. State (Me.v. 1974)317 A.2d (speeding165Cf.

violation); Becker, 153,State v. 156,130 Vt. 580,287 A.2d 582 (1972)
(violation nighttime”of in Note,“noise the statute); see also Constitu­

bytional Issues Raised the DichotomyCivil-Criminal the Maineof
OUI Law, 385,35 Me. L. (1983).Rev. 393 n.29

requirescase thusThis us to determine whether the sanctions
presently attached to DWI I take it outside “pettythe realm of

requiring by jury.”not Ring,trial 511,offense[s] State v. 106 atN.H.
214 A.2d at 749.

It is well rightestablished that “denial of the to drive is
not a criminal bysanction when exercised the State to remove
irresponsible highwaysdrivers from the protec­of the State for the

public.” Bowles, 574,tion of the 571,State v. 300,113 N.H. 311 A.2d
(1973); Greenwood,302 117, 119,see v.State 644,115 N.H. 335 A.2d
(1975).646 The fact that a defendant’s maydriver’s license be

period sixty daysrevoked for a yearsof uponto two conviction for
penalDWI I is not itself triggering jurya sanction right.a trial

Bowles, 574,State v. 113 N.H. at 311 A.2d at 302.

beyond questionIt is also legislaturethat the could constitu­
tionally deny jurya manytrial for the violations for which the maxi­

651:2,mum fine established is IV(a);RSA$100. see State v. Komi­
sarek, 427,116 questionN.H. at 362 A.2d at remaining190-91. The

legislatives whether the $1,000retention of the fine associated with
I,the offense of DWI when it was still misdemeanor,classified a is

permissible lightin juryof the rightelimination of a appeal.trial on
We believe that it is not.

Our outliningreview of the rightlandmark cases the to a
jury trial in this State convinces us that the framers of our constitu­
tion did not intend that individual criminal defendants be denied a
jury in maytrial cases greaterwhere fines be levied which are than
the constitutionally entitlingamount litigants jurycivil to a deter­
mination:
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authority in topeace 1784of the did not have“Justices
twenty The consti-extent of dollars.offenders to thefine

inconsistencyany wouldasallow of suchdoes nottution
dollars,twentymight whenthey fine offendersifexist

only thir-judgments in actions forthey civilcould render
certainlythirty-three cents. Its authorsteen dollars and

beingnecessary person fromto secure ait asdeemed
peersjudgmentproperty of hisdeprived without theof his

it in a civil action.”as wasin a criminal action
Gerry,754;522,Jackson, see also v.43 A. at State69 N.H. atState v.

496, 38 A. at 273.68 N.H. at

constitutionally enti­presently established asThe amount
I,pt. art.tling litigants jury N.H. Const.to a trial is Seecivil $500.

exceeding can be leviedthis amountthat a fine20. We do not believe
code,penalcharged ouragainst with offenses underindividuals

jury appeal.granting trial onthem awithout

however, legislaturemean, could notthenot thatThis does
jurywhen, 1979, attempted eliminatein it toit intendeddo what

cases, making petty This courtby I offense.I DWI atrials in DWI
with constitutionalso as “to avoid conflictconstrue statutesmust

reasonably Smagula,rights possible.” v. 117 N.H.Statewhenever
53,Howard,608,663, 666, (1977); 121see v. N.H.A.2d 610 State377

57, 457, (1981).459426 A.2d

legislativehold, accordingly, of DWIthat the definitionWe
constitutionally permissible, maxi­but that theI as a “violation” is

$500,may is or thebe levied for such a violationmum fine which
juryconstituting of trialconstitutional threshold theamount the

I,right pt.in civil suits. Const. art. 20.N.H.

Remanded.

All concurred.


