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Holland, Donovan, Welch, (RobertB. Donovanof ExeterBeckett &
plaintiffs.orally),and for theon the brief

HamptonCasassa, (John Ryan on theRyan, of J.Mulherrin &
Dabneyorally), Davidthe B. andbrief and for defendants John

Forman.

presentsappeal superiorfrom court the issueThisPer curiam.
Esq.) correctly that(Charles Gallagher,a Master T. ruledwhether

rightplaintiffs under a of subdivisionthe had a Town Stratham
Planningregulation prevent fromto defendant Boardthe Stratham

housing development adjacentapproving property. Wea cluster on
reverse.

Whitneyplaintiffs, Saidla,The Pamela own anG. Saidla and
eight-acre parcel seventy-acreof land in next to a tractStratham

by Dabneythe B. David Inowned defendants John and Forman.
Leahy,1978, tracts, Jr.,the then-owners of both and Mar-William

Leahy, Dabneygaret Murphy,discussed with Maurice and For-
predecessor Murphy property.title,in the sale of theman’s to entire

Murphy negotiating plaintiffstime,that also with the to sellAt was
buildinghouse, barn, thenthem a and office which existed on the

buildings.property and a amount of these Thesmall land around
agreement pro-plaintiffs Murphyand executed a whichwritten

Murphy convey buildings eight tovided that would the acresand
acquired Leahys.plaintiffs titlethe when he from the

remainingMurphy property residentialintended to use the for
development. Leahys’ conveyance property tothe of thePrior to

Murphy applied approvalhim, offor and received the the Stratham
eight-acrePlanning parcelproperty theBoard to subdivide the into

remainingconveyed plaintiffs to beto the tractto be the and
by Leahys subsequently(Leahy-Murphy plan).him Theretained

eight-agreed,conveyed property Murphy, who, sold thethe to as
parcel plaintiffs.toacre the
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1980, Murphy approvalplanningIn and1979 received board of
portion seventy-acretwo six-lot subdivisions on a of the tract he had

Despite attemptsretained. to market lots forthose construction of
homes,single-family lots,Murphy anywas unable sell of theto and

roadways planned proposedthe facilitiesand for the subdivisions
were never constructed.

1981, MeetingIn March the Stratham Town enacted new subdivi-
regulations permitting multi-family housingsion inclustered areas

only single-familypreviously housingwhere had been allowed. Au-
thority approve proposed developmentto a cluster was vested in the

31:61-a,planning (Supp. newly1981).town board. See RSA TheIII
approved development regulations followingcluster included the
provision:

change any pre-“There inshall be no the ofuse land
viously by Planning Board;approved is, priorthe tothat

Meeting March, 1981, single familyTown of for resi-
previous approved priordences or subdivisions Townto

1981,Meeting, permit development....March to cluster
only by permittedThe amethod which waiver will be or

every presentauthorized herein is ofwhen landowner
every any present portionlot in subdivision or of subdi-a

already approved, signsvision herein a document in writ-
ing approved by Planningin a form the Board and Town

every inCounsel which indicates that land theowner
entire subdivision enter thedesires to into cluster devel-
opment.”

(Emphasis added.)
PlanningTwo individuals who were members of the Stratham

foregoing provision enacted,Board theat time the waiver was and
drafting,who were instrumental in theits testified before master

provision apply single-familythat the was tointended to subdivi-
planninginsions then under construction the Thetown. board

purpose preventmembers stated the ofthat the restriction was to
developers changingthe of single-familythese fromsubdivisions the

housing propertysubdivisions to cluster unless all of the owners
signed agreeing changewithin the subdivisions waivers to the to

multi-family housing.
development regulations,After the ofenactment the new cluster

Dabney agreementsthe defendants and Forman entered into with
Murphy acquire seventy-acre Theyto appliedthe tract. then to the

Planning approval housingStratham Board for to build cluster on
property, Dabney-Formanapprovedthe and the board the subdivi-
plan Julysion in 1981.
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superiortoplanning decisionboard’splaintiffs appealed theThe
alleging1981), numerous36:34, (Supp.Ipursuant to RSAcourt

hearing, the masterAfter aerrors.substantiveprocedural and
andapproval be vacatedplanning board’sthat therecommended

complianceinfor reconsiderationto the boardremandedthe case
Superiorrequirements. The Courtstatutory proceduralwith certain

recommendations, retaining{Nadeau, J.) approved the master’s
com-alleged errorssubstantivethat thejurisdiction of the case so

later.by planning be reviewedboard couldthemitted
approval of theremand, itsplanning board reaffirmedtheOn

curing proceduraltheplan afterDabney-Forman subdivision
again appealed toplaintiffsproceedings. Thein initialdefects its

of lawcourt, claiming as a matterboard erredsuperior that thethe
recently-enacted clustertheprovision ofapplyingin the waivernot

subdivision,Dabney-Forman becauseregulationsdevelopment to the
approvedpreviouslypartplaintiffs’ property is of a subdivisionthe

Leahy-argued that theby planning board. The defendantsthe
property forpropose of theplan a useMurphy did notsubdivision

required, that the firstapproval andplanning waswhich board
Murphyseeking were the twoproposals such a new usesubdivision

plaintiffssingle-family the dodevelop Becauseplans six lots each.to
anyuse of landany property in in which “thea subdivisionnot own

by [b]oard,” the defendantsapproved [planningpreviously the[was]
to the benefit of theplaintiffs not entitledthat the wereasserted

waiver restriction.
argument,Contrary found that thedefendants’ the masterto the

approvedLeahy-Murphy “previousa subdivisionsubdivision was
meaningMeeting, March, the of theprior . . . Town 1981” withinto

above,quoteddevelopment provision and that the waivercluster
Therefore, absence ofapplied. the master ruled that therestriction

planning approval ofplaintiffs’ precluded board’sthe consent the
plan. SuperiorDabney-Forman development The Courtclusterthe

the{Contas, J.) approved to vacatethe master’s recommendation
plan entered aplanning approval of the subdivision andboard’s

accordingly.decree

148,Lebanon,Cityin 117 N.H. 370decision Trottier v.Our of
govern(1977), in this case.forth the rules of law thatA.2d 275 sets

ambiguous provision of a zon­of anWe stated that the construction
law, inquirying question “proper isis a of and that theordinance

150,enacting body.” atof the intent of the Id. 370the ascertainment
Claremont, 461, 463,276-77; Spicer 104 189 A.2dA.2d at see v. N.H.

496, (1963).498
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case, testimony planningIn wasthis there from two of the
provi­board who themembers drafted waiver restriction that this

apply onlysion was single-familyintended to to subdivisions under
development regulationsconstruction in the town when the cluster

1981, everywere enacted in March and not to subdivision ever
approved by planning plan­the board before that date. One of the
ning specifically Leahy-Murphyboard members stated thethat

plan wassubdivision not envisioned when the waiver restriction was
interpretation provision urged bydrafted. The of the waiver the

plaintiffs produce requirewould an unreasonable result. It would
parcelportion previouslythe owner of a of a of land that had been

part larger approved by planning priorof a tract the board to
1981, multi-family housing.March to consent theto construction of

though parcel partThis would be even theso was not of the land as
being changed.to which the subdivision use was

plaintiffs rely uponThe the definition of in“subdivision” the
regulations,town’s subdivision as it existed at the time the cluster

enacted,development support positiontoprovisions were their that
property provisiontheir is within to thea subdivision which waiver

applies. provides part:That definition in relevant

lot, tract, parcelthe of“‘Subdivision’ means division a or
lots, sites,plats,land two orof into more otheror division

future,purpose,of land for the whether immediate or of
buildingsale or development.of It includes resubdivision

and, appropriate context,when to proc-the relates to the
subdividing territoryofess or to the land or subdivided.”

argueplaintiffs readingThe athat more therestrictive of word
provision“subdivision” within the waiver would contravene the

Theyordinance’s definition. cite inour statement Trottier that
issue,the ordinance defines the term in that definition will“[w]here

govern.” 150,117 atN.H. 370 A.2d at 277.
The master notdid cite the ordinance’s definition of “subdivision”

findingsupport plaintiffs’ property partto “pre-his that the is of a
applies; rather,vious tosubdivision” which the waiver restriction he

appears finding phrase “previousto have based thehis on subdivi-
uponsion.” Even if hadhe relied the ordinance’s definition of “sub-

division,” however, we do not thatbelieve the definition would have
dispositivebeen the inof issue this case.

applicableThe only changeswaiver restriction is to “in the
any previously byuse of approved” planningland the board.

(Emphasis added.) subdivision,Leahy-MurphyThe of which the
plaintiffs’ property part, although technically requiringis a plan-
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anycontemplate new use forclearlyapproval, did notning board
necessary, buildingsapproval since the thenwas exist-boardwhich

plan-occupied withouteight-acre parcel have beening couldon the
ap-planningMurphy boardning did not seekpermission.board

single-development ofpropertyhis for theproval for the use of
family-home until later.subdivisions

merelyplan created toLeahy-Murphy wassubdivisionThe
tracts, prop­plaintiffs’conveyance separate and theofthefacilitate

involving change pre­in a useerty part anot of a subdivisionwas
theby planning We hold that masterviously approved the board.

applicableruling to thethe waiver restriction wasin thaterred
consideringfromplanning board was barredplaintiffs and that the

plaintiffs’Dabney-Forman plan consent.absent thesubdivisionthe

bring pur­attempt within theplaintiffs’ to themselvesThe
upon representationsprovision, certain tobasedview of the waiver

agree­by purchase-and-saleby Murphy, ofor the terms theirthem
unavailing. inquiryonly in thisMurphy, The relevantwith isment

regula­whether, developmentthe terms of the clusteris undercase
righttions, Leahy-Murphy plan of consent in thevested thethe

plaintiffsAny by Murphy arerepresentations made to theplaintiffs.
irrelevant.

and remanded.Reversed
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