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anycontemplate new use forclearlyapproval, did notning board
necessary, buildingsapproval since the thenwas exist-boardwhich

plan-occupied withouteight-acre parcel have beening couldon the
ap-planningMurphy boardning did not seekpermission.board

single-development ofpropertyhis for theproval for the use of
family-home until later.subdivisions

merelyplan created toLeahy-Murphy wassubdivisionThe
tracts, prop­plaintiffs’conveyance separate and theofthefacilitate

involving change pre­in a useerty part anot of a subdivisionwas
theby planning We hold that masterviously approved the board.

applicableruling to thethe waiver restriction wasin thaterred
consideringfromplanning board was barredplaintiffs and that the

plaintiffs’Dabney-Forman plan consent.absent thesubdivisionthe

bring pur­attempt within theplaintiffs’ to themselvesThe
upon representationsprovision, certain tobasedview of the waiver

agree­by purchase-and-saleby Murphy, ofor the terms theirthem
unavailing. inquiryonly in thisMurphy, The relevantwith isment

regula­whether, developmentthe terms of the clusteris undercase
righttions, Leahy-Murphy plan of consent in thevested thethe

plaintiffsAny by Murphy arerepresentations made to theplaintiffs.
irrelevant.

and remanded.Reversed
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Smith,Gregory attorney generalH. (Gregory Swope, attorney,W.
on orally),the brief and for the State.

Duggan, defender, Concord,James appellateE. byof brief and
orally, for the defendant.

Douglas, appealsThe SuperiorJ. defendant his conviction in
(Goode, J.) arson,Court 634:1,of challengesRSA I and II. He his

grounds,conviction including argumenton numbera of the that he
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failed,judgeprocess and a fair trial when the trialwas denied due
initiative, evidentiary hearing duringown to hold an the trialon his

competency. remand.on the defendant’s We reverse and
27, 1981,morning apart-of a fire broke out in theOn the June

defendant, George Bertrand,of on the fourth floor of anment the
buildingapartment inold wooden on Pine Street Manchester. More

building elderly.apartmentof were Athan half the residents the
building manager’s helpoffice to summon totenant ran into the

extinguish Bourgeois, building,ofthe fire. Maurice the owner the
upstairs, apartment fireran broke into the defendant’s with a

fire,extinguisher, destroyedputand out the but not before it the
frame, walls,damaged apart-floor ofmattress and the bed and the

Bourgeoisment the When asked the defendant how thenear bed.
started,fire had the defendant said that he had started the fire

he had wanted to kill himself.because
policeThe defendant then went to the Manchester station where

mySoucy, apartment myhe told Paul “I set on fire and I setOfficer
Soucyon fire with in it.” Thebed me defendant told Officer that he

Soucywanted to die and asked to kill him. After it was corroborated
apartment,fire in thethat a had occurred defendant’s the defendant

chargedwas arrested and with arson.
trial, undergo psychi-Prior to the court ordered the todefendant

evaluation, pursuant request,atric to defense counsel’s in order to
determine whether he was sane at the time of the fire and whether

11,competent reporthe was to stand trial. In a dated December
1981, Henry Payson, psychiatristDr. E. a and consultant to the New
Hampshire Hospital, long historyindicated that the defendant had a

illness, including previousof mental twelve toadmissions the State
Paysonhospital. Dr. stated that the defendant’s medical records

variety by periodsshowed a of mental disorders characterized of
depression having importantand delusions of caused numerous
events, including bombing “tragediesthe of Pearl Harbor and
occurring persons Significantly, Paysonto on television.” Dr. also

frequentlynoted that the defendant “has confessed to knowncrimes
place.” According report,not to purposehave taken to this the of

these false claims towas draw attention to himself.
defendant, Payson’s opin-Based on his evaluation of the it was Dr.

ion that the defendant’s “statement to the Manchester Police about
his deliberate intent to set the fire is not reliable. Without additional

act, onlyevidence of an intentional this unreliable statement
distinguishappears to the act from that of an accidental fire

setting.” conclusion, PaysonIn Dr. stated that there was insufficient
information to determine whether the defendant was insane at the

fire, appearedtime of the competentbut that he to be to stand trial.
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10,report 1982,In a much more abbreviated dated March Dr.
Luce,Ralph psychiatrist,is awho also that was evi-stated there no

dence that the was ofdefendant insane at the time the fire. Dr. Luce
opinionof cooperatealso was the that the defendant could with his

attorney defense,inand aid his own thatand he was therefore com-
petent to stand trial.

charge MayThe defendant was tried on arson inthe 1982. There
evidentiary hearingis no evidence in the record that an was ever

trial,competencyheld on his to stand trial. At the defendant
initially morningtestified that on the of the fire he lain on hishad

cigarette asleep. awoke,bed to smoke a and had fallen When he the
testimonyroom was withfilled smoke. This was consistent with

psychiatrists during psychiatricwhat had thehe told two the evalu-
Upon byquestioning counsel, however,ations. defense the defendant

stated that he had “set” the fire.
immediately requested judgeDefense counsel trialthe to order

psychiatricanother evaluation of the defendant because “I’m of the
opinion guilty justthat going alonghe wants to be found and he’s

testimony morning.”with judgethe he’s heard this The trial denied
motion,the acquiescencewithbut defense counsel’s instructed the

jury to treat the defendant’s admission as a “confession” which must
supported bybe independent corroboratingsubstantial evidence to

481,show Zysk, 487,its trustworthiness. See State v. 123 N.H. 465
480, (1983); George, 531, 533,A.2d 19,483 v.State 109 N.H. 257 A.2d
(1969).20-21

explainIn an effort to the defendant’s in-court out-admission and
Soucyof-court apartment buildingadmissions to Officer and the

owner, Payson,the repeateddefense called to the stand Dr. who
much psychiatric reportof the substance of his evaluation on the
defendant, particularly patternthe confessingdefendant’s of to

cross-examination, however,hecrimes did not commit. On he con-
reliability anyceded bythat the of confession the defendant would

depend upon whether the related circumstances and his atconduct
the time corroborated the confession.

jury arson,The guilty felony.found the defendant of a Aclass
After expressing state,“concern” about the defendant’s mental the

judgetrial yearssentenced him to toseven-and-one-half fifteen in
prison, requestedthe prisonState but the warden to transfer the

appropriate facility.defendant to an mental health The defendant
then appeal.took this

SupremeBoth the United States Court and this court have
recognized a rightthat criminal defendant has a constitutional not
to legally Robinson,be incompetent.tried if ishe Pate v. 383 U.S.
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375, 458, 462-63,(1966); Hayes, 1379,378 State v. 118 N.H. 389 A.2d
(1978). enjoys1382 The defendant this fundamental substantive

guarantee lawyernot to be tried if he is unable to “consult with his
degree understanding”with a reasonable of rational or he does not

understanding proceedingshave “a rational as well as factual of the
against States,Dusky 402, (1960);him.” v. United 362 U.S. 402 State

Stiles, 680, 684, 908, (1983);v. 123 RoyN.H. 465 A.2d 911 see v.
Perrin, 88, 1151,94, (1982). protect122 441N.H. A.2d 1155 “To this
guarantee enjoys procedural advantagea defendant also the that if

competencysufficient doubt exists of his to stand trial the trial court
sponte inquire competency.” Turner,suamust into his Acosta v. 666

949, Robinson,(5th 1982) (citingF.2d B954 Cir. Unit Pate v. 383
375, (1966)).U.S. 385 A court’s failure under such circumstances to

inquire competency deprivesas to the defendant’s him “of his consti-
righttutional to a fair trial.” Id. at 385.

spokePate in terms of a “bona doubt” of a defendant’sfide
competency trial, (italicsto stand original).id. in hereby adoptWe

followingthe one,partstandard under article fifteen of the New
Hampshire process requiresConstitution: Due judge,that a trial on

initiative,his own evidentiary hearingorder an whenever a bona
legitimatefide or doubt arises whether a criminal defendant is

competent to stand trial.

Missouri,DropeIn v. 420 (1975),U.S. 162 Supremethe
Court, discussing significance Pate,the of stated that the criteria
which a trial court determiningshould consider in whether a com­
petency hearing requiredis include of“evidence a defendant’s irra­

behavior,tional trial,his any priordemeanor at and opinionmedical
competencyon to stand trial.. ..” Id. at 180. Once a bona fide doubt

arises whether the competentdefendant is trial,to stand Pate
requires evidentiary hearingthat an be held to determine the
competency hearing,issue. Such a opportunitywith the to introduce
evidence, witnesses,cross-examine and specifichave factual find­
ings made on the mayrecord which be appeal,reviewed on
obviously comports with traditional processnotions of due mandated
by our Smith,State Constitution. 1068,See Pate v. 637 F.2d 1072
(6th 1981); Stapleford Perrin,Cir. 1083,v. 1088,122 N.H. 453cf.

1304,A.2d (1982) (defining process1307 rightsdue in cases of
delayed incarceration).

Applying foregoing principlesthe case,to the instant we hold
that the rightsdefendant was denied his processto due and a fair
trial judge’sbecause of the trial spontefailure sua to hold an eviden­
tiary hearing on the competencydefendant’s to stand trial after the
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Payson’sDr.unexpected on the witness stand.defendant’s admission
that hadpsychiatric report indicated heevaluation on the defendant

involving priorlong history twelve admis-illnesshad a of mental
Smith, Thehospital. F.2d at 1070.See Pate v. 637sions to the State

intentionallyby he setthe defendant thatout-of-court admissions
PaysonDr.description type of behavior whichthe of thethe fire fit

gainingengaged purpose ofexplained in for thethe defendant
attention.

though opinion that thepsychiatrists were of theEven both
trial, expert opinionscompetent such wereto standdefendant was

competency. the trial court did notmerely of Becauseevidence
opportu­hearing, thecompetency the defendant was deniedaorder

Furthermore,nity challenge opinions. thethe basis for thoseto
findingscontaining specific precludes us fromof a recordabsence

accep­judge’s implicitreviewingadequately the basis for the trial
competent trial.defendant was to stand Seetance of the fact that the

1056, 10591072; (9th 1974).Tillery Eyman, Cir.v. 492 F.2did. at

trial, dangerousness underCompetency no less thanto stand
statute, 1982),(Supp. is aRSA 651:11-aour criminal-commitment

71,Paradis, 68,medical, concept.legal, v. 123 N.H.a Stateand not
Stiles, 684,1070, (1983); v. 123 N.H. at 465see State1073455 A.2d

determininglegal com­(defining proper standard forA.2d at 911
psychia­tojudges permitted to abdicatenot bepetency). Trial must

whether a criminaljudicial responsibility to determinetrists their
Hesse,v. 117 N.H.competent stand trial. Stateis to Seedefendant

345,329, 332, (1977).A.2d373 347

competent at the com­is“Even when a defendant
alwaystrial, alert to circum­becourt mustof his a trialmencement

unablethe accusedsuggesting change rendera that wouldstances
Drope v. Mis­to stand trial.”competenceofthe standardsto meet

distinguishattempted tohassouri, theWhile State420 U.S. at 181.
arguing inthatproposition,by thisforcited the defendantthe cases

egregious, wewas moreat trialconductcases the defendants’those
testimonychange at trialabrupt in the defendant’sthebelieve that

history, have raised a bonacase, light shouldof his medicalin inthis
competency tojudge’s defendant’smind of thein the trialfide doubt

only psy­requested a newthough counselEven defensestand trial.
onacquiesced court’s instructionin the trialandchiatric evaluation

evaluation, trialtherequirement in lieu of such anthe corroboration
was incum­time so that itat thatjudge informationhad sufficient

hearingevidentiary on the defendant’sorder anupon him tobent
competency.
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During sentencing hearing, judgedefendant’s thethe trial
state,expressedhimself “concern” about the defendant’s mental and

requested prison appropriate psychiatricthe warden to seek care
judge’sfor the defendant. The trial statement is of hisindicative

Providingcompetencythedoubt about of the defendant. treatment
respon­trial does not relieve the trial court of its constitutionalafter

sibility holding competency hearing duringof ora trial.before

Having holdingconcluded that the court erred intrial not a
competency hearing, appropriatewe must consider what relief is in

only year passedthis case. We note that one has since the defend­
circumstances,ant’s trial. In similar some courts have remanded the

adequate meaningfulcase for a determination “whether an and
pro inquiry questionnunc tunc can be made into the of whether [the

incompetent any during pre­was at time the trial anddefendant]
Turner,proceedings.”trial Acosta v. 666 F.2d at 956. We believe that

trial,the indefendant this case should receive a new however. Other­
wise, retrospectivehe would run risk ofthe an erroneous determi­

competency hearingnation of in the ofabsence a record of a on the
Stiles,competency ofissue at the time his trial. But State v. 123cf.

685, retrospective(case465 forN.H. at A.2d at 911 remanded
lightcompetencyofdetermination in of that recordfact existed of

competency hearing trial).at time of

Accordingly, we reverse the defendant’s conviction and
remand the case for a new shall betrial. The defendant entitled to

evidentiary hearing conformity opinion,an in with this at which
hearing provingthe State shall have ofthe burden that the defend­

competent Bilyewisant to stand extrial. United States rel. v. Fran­
zen, 1238, Warden,(7th 1982);F.2d686 1244 Brown v.Cir. Great

348,Facility, (2d Cir.),Meadow Correctional 349682 F.2d cert.
denied, DiGilio, 972,(1982);103 S. Ct. 349 United v.States 538 F.2d

denied,(3d 1976), (1977).987-88 Cir. cert. 429 1038 ButU.S. cf.
Capps, (defendantLokos v. proof625 at 1262F.2d bears burden of

incompetency by corpus peti­of at intrial collateral attack habeas
Perrin,tion); Roy 94, (same regard­v. 122 N.H. at 441 atA.2d 1155

ing competency plead guilty). proofto The standard of shall be a
preponderance Warden,of the evidence. Brown v. Great Meadow

353-54; DiGilio,Facility,Correctional 682 F.2d at v.United States
538 F.2d If competent,at 988. the isdefendant found to be then a

may proceed.new trial

perceive inconsistencyIt should plac­be noted that we no in
ing upon proofthe compe­State the burden of that the defendant is

placing upontent at the time of trial and the defendant the burden
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proofof that he was insane at the time of the offense. See Novosel v.
115, 125-27, 124,Helgemoe, 118 (1978).N.H. 384 A.2d The130-31

SupremeUnited States Court has declined to theconstrue Federal
requiring proveConstitution as the State to a criminal defendant’s

York, 197,sanity, (1977);Patterson v. New 432 U.S. 210 Leland v.
790,Oregon, (1952), process343 U.S. 797-99 whereas federal due

mandates that a defendant not be tried for an offense while he is
mentally Robinson,incompetent. (citingPate v. 383 U.S. at 378

States, 961,Bishop (1956) (per curiam)).v. United 350 U.S. 961

Similarly, one,interpreted partthis court has article
posing placingfifteen of our State Constitution as no obstacle to the

prove insanity. Helgemoe,burden on a defendant to his Novosel v.
127, process provi­118 N.H. at 384 A.2d at 131. Our criminal due

sion, however, requires subjectthat a defendant not be to criminal
prosecution competent. Hayes,if he notis State v. 118 N.H. at 462-­
63, necessary ingredient389 A.2d at 1382. We believe that a of that

uponconstitutional mandate is that the burden rest the State to
prove Nothingcompetency opin­the defendant’s to stand trial. in this

deviating holdingion should be read as from our in Helge­Novosel v.
placing uponmoe provingthe defendant the burden of the affirm­

insanity by preponderanceative defense of a of the evidence.

prophy­The convince us that acircumstances of this case
procedure necessary competencylactic is whenever a defendant’s to

put question byis into of a court order that he bestand trial virtue
given psychiatric competency.a evaluation to determine

Therefore, in the future orders awhenever a trial court criminal
undergo psychiatricdefendant to evaluation to determine such com­

petency, such an order shall be deemed to reflect the existence of a
competency. Tillerydoubt as to See v.bona fide the defendant’s

J., concurring);Eyman, (Sweigert, Brizendine492 F.2d at 1060 v.
1011,Swenson, (W.D. 1969). Consequently,Supp. Mo. in302 F. 1019

evidentiary hearing must follow at which the defend­such cases an
present wit­evidence and cross-examineant shall be entitled to

findingsspecific fact on theThe trial court must make ofnesses.
record, and must state the evidence on which it bases its decision.

post-evaluation procedures complement specificThese thus will the
procedures required bypre-evaluation this court in Novosel v. Hel­

Super.121-22, 128;gemoe, see118 N.H. at 384 A.2d at N.H. Ct. R.
102.

psychiat­pretrialIn cases where the court does not order a
evaluation, process principles opinionthe articulated in thisric due

judgemay impose duty upon order evi-nonetheless a the trial to an
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hearingdentiary if a bona fide doubt arises later as to whether the
competentis todefendant stand trial.

case,dispositionof of weBecause our this need not address the
byother issues raised the defendant.

Reversed and remanded.

All concurred.
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