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hearingdentiary if a bona fide doubt arises later as to whether the
competentis todefendant stand trial.

case,dispositionof of weBecause our this need not address the
byother issues raised the defendant.

Reversed and remanded.

All concurred.
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Holmes,Tetler Hampton& (Wynnof E. Arnold on the brief and
orally), plaintiffs.for the

Shaines, Madrigan McEachern, (John& of Portsmouth H.
McEachern brief,and Charles W. Cross on the and Mr. Cross
orally), for the defendants.

Batchelder, J. private byThis case involves the use an abutter
forty-foot-wide unpavedof a public leadingextension of a street to

Hampton plaintiffBeach. The property theyowners contend that



732

“improvements” pursuantmade to the extension of James Street to
agreementan with the town selectmen. The laterselectmen ordered
plaintiffs turn,“improvements.” plaintiffs,the to abate these The in

sought permanent injunction againsta the enforcement of the town’s
injunction granted hearingTheorder. was after a abefore Master

Shapiro,(R. Esq.), approved by SuperiorreportPeter whose was the
(Contas, appealed.J.). follow,townCourt The For the whichreasons

we reverse and remand.
by publicThe record below reveals isthat James Street theused

Hampton gen-and vehicles tofor access Beach. The instreet runs a
portioneral east-west direction. The of James Street closest to the

unpaved.is unpaved prop-beach the northOn side of this issection
erty O’Shaughnessy, by alongof one protectedwhich is a seawall its

frontingproperty Originally,line the beach. nothere was seawall
high-either at the end ofbeach James Street where it to theruns

mark, orwater on the south side of the street where the town-owned
property borders the beach.

July 1980, plaintiffs agreement purchaseIn the entered into an to
thefrom estate of Hazel Scribner knowna house as 15 James Street.

HamptonThe house was built on land leased from the ofTown
which was located on the south side of James Street across from the
O’Shaughnessy property. assignment requiredofBecause town leases

selectmen,approval plaintiffsof the ofboard the and the selectmen
negotiations extending July throughintoentered a series of from

22, 1980, concerningSeptember occupancyand ofthe use 15 James
Street.

negotia-respectfindings to thesewithcertainmademasterThe
plannedoriginallyFirst, although plaintiffsthat thehe foundtions.

property, theof theironly sideon beacha theseawallconstructto
acrossextendedseawall beproposedsuggested thethatselectmen

O’Shaughnessyof theseawalltheconnect withso as toStreetJames
that thesuggestedalsoside. The selectmenon otherproperty the

stability stairs bethatandfortheto westbe backfilledseawall
to thethe wallaccess overhavepublic wouldso thethatinstalled
turn,and, inproposalsagreed to theseplaintiffsThebeach.

landscape thethe area behindpermittedthey toberequested that
spe-masterStreet. Theunpaved section of Jameswithin theseawall

regard thatcifically in thisfound
area, pro-landscapegranted thatto“[permission was

Thethewalkway to beach.was maintainedavided
greaterto affordcounterproposal madewasSelectmen’s

vicinity of Jamesin theproperty ownersprotection to the
ravages of the sea.”from theStreet
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22, 1980, meeting selectmen, twenty-Septemberthe with the aAt
signed plaintiffsfive-year lease between the town and thewas for

proceededproperty plaintiffsatthe located 15 James Street. The to
improvements question.the in themake various Besides construc-

beach,tion of the seawall James where it ended at theacross Street
improvements filling-inthese included the of the street behind the

seawall, trees,planting pavedthe of shrubs the ofand addition a
pedestrian path along the of next tonorthern side James Street the
O’Shaughnessy property, parkand of bench inthe installation a the
vicinity pavedof path.the

exhibits, record,Photographic partwhich were of the show that
“improvements” by plaintiffsofthe effect the made the was to

forty-foot-wide pedes-reduce the of intoextension James Street a
way only remaining portionand to foottrian divert travel to that of

O’Shaughnessy property. Furthermore,toJames Street closest the
plaintiffsthe aconstructed deck as an addition to the former

alleged applicableScribner house which the town has violates zon-
ing portion ques-ordinances and intoextends the of Street inJames
tion.

1981,spring havingIn the of after complaints per-received from
neighborhood,in plaintiffssons the the orderedselectmen the to

Street,plantedtheremove trees that had been in James and other-
originalright-of-waywise to restore exceptthe to its condition for

newly leadingthe constructed seawall and attached stairs to the
plaintiffs sought injunctive againstbeach. The relief the town from

the enforcement of the order.
master, however, found,The property,aafter view of the that the

landscaping right-of-way done,”in “tastefully plantingthe was the
privacyof for plantingstrees was consistent with on the other side

right-of-way,of the and landscapingthat the improve-and other
negotiatedments were partiesconsistent with what the had and

agreed upon. master negotiationsThe determined that these
in parties:resulted two contracts between the one for the lease of

land and the second for the ofconstruction the seawall and land-
way.scaping publicof the

The master further found that the defendant selectmen “knew
plaintiffsthat did ownnot the . . . at the time the[Scribner house]

application made,to aconstruct seawall. was.. and knew or should
knownhave that appurtenancesthe construction of the seawall and

majorthereto was plaintiffs’a purchaseconsideration for the of the
improvementleasehold interest and their property.”of the The mas-

ter enjoinedrecommended that the permanentlytown be from
clearing causingor improvementsto be publiccleared the in the
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right-of-way bywhich were plaintiffs.made the This recommenda-
approved by court,was superiortion injunctionthe and the issued.

The town report disregardedcontends that the master’s the law
concerning authoritythe selectmen’s publicto curtail the use of a
highway disputesor street. findingThe town also the master’s that a
deck constructed plaintiffs’as an properlyaddition to the house was
authorized.

Generally, throughoutthe law regard­the United States
ing publicencroachments on streets is clear:

“A municipality permanentcannot authorize a encroach-
ment, i.e., powercannot confer on orabutters others to
occupy permanently part private use,a of the street for a

powerunless expressly delegated bysuch has been the
legislature, property rightsand even then the of abutters

nearby adjoiningand propertyowners of must not be
infringed upon. municipalityIf the power per-has no to

particular streets,mit a use of the such a use is unlawful
and constitutes a nuisance.”

Municipal CorporationsMcQuillin,10 E. 30.73, (3dat 765 rev.§
1981) (footnotesed. omitted). Selectmen in HampshireNew are

given statutory authority regulatebroad public high-to the use of
ways and 41:17, However,sidewalks. RSA 41:11 and VII. the dis-
continuance of an highway favored,established town mayis not and

accomplished only bybe Cameron,vote of the town. Davenhall v. 116
695, 697, 499,N.H. (1976); 231:43;366 A.2d 500 RSA see Williams v.

Babcock, 185, 194, 108,121 N.H. (1981).428 A.2d 113

public highway established,Once a is absent a valid discon­
tinuation, righttravelers over reasonablyit havA the to do all acts

Gilmanton,incident to a “viatic use” of v. 101Hartfordthe road.
424, 426, 851, (1958) (citation omitted).N.H. 146 A.2d 853 Review of

lengththe record indicates that the entire of James Street has been
by use,publiclaid out the town for and such a road is considered a

highway. testimony bySee RSA 229:1. There also the selectmenv|as
portionthat controversythe of James Street had been used con­jin

sistently yearsover the for access to the beach.vehicular
facts,In plain­the face of these we hold that the effect of the

improvementtiffs’ highwaywas the of the and thatdiscontinuance
abrogationsuch an accomplishedof use could have beenvehicular

only by Accordingly,vote of the town. See RSA 231:43. we hold that
plaintiffs’insofar as the “improvements” interfere with the viatic

extension, subjectuse of impedimentsJames Street such are to
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Anton, 478, 479-80,abatement. Manchester v. 106 N.H. 213 A.2d
919, (citation(1965) omitted).920

alternative, argueplaintiffs “improvements”In the ifthe that the
subject abatement, they damagesare to then are entitled to for their

upon representationreliance the of the selectmen which induced
improvements.them to make the

power “manage prudentialSelectmen have the to the
by law, 41:8,prescribedaffairs of the town” as RSA and to enter
purposes, generallyinto contracts consistent with these see Town of

Fullerton, 124, 133, 359,Meredith v. 83 (1927).N.H. 129 A. 364
However, authority powerthis does not include the to discontinue a

way,public authoritybecause such is reserved to the inhabitants to
by Moreover,be exercised vote of the town. RSA 231:43. the author­

ity relatingof the selectmen to streets as set forth in RSA 41:11 does
authority permitnot placeinclude the to abutters to shrubs or other

permanent public way. Notwithstandingobstructions within a the
findingmaster’s plaintiffsof fact that the selectmen and the con­

seawall,tracted to build landscapethe and to James inStreet the
done,manner legalthe selectmen did authoritynot have the to bar­

away greater portionter the public by permittingof a street the
landscaping question, requiredin without the town vote.

municipal governing bodyWhere a enters into a contract
beyond scopewhich is municipality’sthe of powers,the such an

attempt vires,to contract is termed ultra whollyand the contract is
MunicipalRhyne, 10-3,void. C. (1957). gener­Law at 257 Courts§

ally recovery mayhold that no be had on a contract which is ultra
person dealingvires. Id. agentsat 258. with orofficers of a“[A]

municipality peril,does so his dutyat and ... is his to determine[it]
partieswhether contractingthe with whom ishe were authorized to

al,make the contract.” School Admins. Dist. #3 v. etM.S.D.C. 158
420, 425-26, 744,Me. (1962);185 A.2d City747 accord Storrs v. of

Manchester, 139, 143-44, 862,88 N.H. 184 (1936).A. 864

Nevertheless, exceptions denyingthere are to the rule the
liability municipalityof contract,a under an ultra vires where the
municipality may impliedbe held anyliable on an contract for

Annot., 338,benefits received. 1 (1948);See A.L.R.2d 353-55 10 E.
Municipal CorporationsMcQuillin, 29.10,The Law of at 238§

(3d 1981). exceptions dependThese uponrev. ed. the benefits
received; if municipalitythe benefits enrich respectthe with to a

power contract,matter for which mayit had the to it be held liable
for Annot.,the reasonable 936,value of such a benefit. 84 A.L.R. 965
(1933).
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previously municipalThis court has where au­held that a
benefits,thority requests or retains and uses these actions bewould

obligationcreating payconduct an to the fairfor worth of the serv­
Manchester, 144, 865;Cityice. Storrs v. 88 at 184 A. seeN.H. atof

Manchester, 299, 300-01, 313,also Skinner v. 72 N.H. 56 A. 314
736-37,City Rochester, 734,(1903); Michael v. 119 N.H. 407cf. of

819, (whether(1979) binding initially,A.2d 821 wascontract
comply procedures,of failurebecause to with did not affect the

city’s obligation city adopted agreement).because ratified and the

case, pursuantIn the instant the master found that to the
plaintiffs rightacquired property“seawall contract” the a valuable

landscapedthein areas. Because the selectmen could not barter
away Street,public’s rightthe to use ofunencumbered James the

plaintiffs acquire rightswas thecontract void and could not in the
landscaped Emporia 682, 689-90,Humphrey,area. See v. 132 Kan.

However,712, (1931).P. the foundmaster that the select­297 717
proposed waypublicseawallmen that the be across theextended to

greater protection property vicinity“afford to owners within the of
ravages sea,”Street from the of the and the haveJames town could

properly protectcontracted for the theconstruction of seawall to its
ravagescitizens from the of the sea. See RSA 41:8.

municipality may upon“A . principle. . be liable the of
unjust enjoyed per­enrichment when it has the benefit of work

powerformed and statutewhen no forbids or limits its to contract
Rlty., Providence,therefor.” Hurdis Inc. v. Town North 121 R.I.of

275, 278-79, 896, (1979) (citations omitted).397 A.2d 897-98 Munic­
ipalities have been found liable for the benefits received thewhere

provided merelywork has been under whicha contract is malum
Dunn,prohibitum, Villagenot inmalum se. v.McFarland Townof of

469, 478, 167, (1978). Accordingly,Wis. 2d82 263 N.W.2d the171
mayplaintiffs againstquantummaintain an action in meruit the

for stepstown the value the andof seawall extension the attached
thereto, findings regardand we forremand in to the offair value

provided Co.,these items for Zoppothe benefit of town.the See R.
Manchester,City 1109, 1113, 1311, 1314Inc. v. 122 N.H. 453 A.2dof

(1982).

findingschallenges deckthe master’s that theThe town also
which properlywas wasplaintiffs’built as an addition houseto the

zoningpursuant ordinance. In theauthorized to theand constructed
case, of waswhether the deckinstant the master decided the issue

zoning toordinance “in orderin with theconstructed accordance
litigation.” Notwithstanding the isfact that this issueavoid future
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adjustmentzoning of hasripe the town boardfor review becausenot
through :77,matter, see RSA 31:69apparently ruled on thenever

publicdeck, constructed, may encroach on thealsoas the asinsofar
Kean, 122, 126-subject v. 69 N.H.way, to abatement. See Stateit is

27, 256, (1896).45 A. 257

and remanded.Reversed
sit;Bois, J., concurred.did not the others
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