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Mosseau,Smith, attorneyGregory general (PeterH. W. assistant
attorney general, orally), for theon the brief and State.

defender,Green, Concord, byappellateJoanne S. assistant of brief
orally, for defendant.and the

Douglas, defendant, Timothy Berube,J. The E. was convicted
possession by felon, (Supp.of of a firearm a convicted RSA 159:3

1981), (Goode, Amongjury Superior J.).after a intrial Court the
grounds appealfor satisfyhis is his assertion that the did notState

beyondprovingits burden of a reasonable that he haddoubt been
rights undergoinginformed of his Miranda before custodial inter­

rogation, incriminating byand therefore that statements made him
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andat his trial. We reverseimproperly admitted into evidencewere
the for a new trial.remand case

1981, in21, two-carwas involved aSeptember the defendantOn
driving in At the scenehis vehicle Rochester.while he wascollision

accident, Sergeant of the Rochester PoliceCookJohnof the
handgun ofon the floor theDepartment a which he observedseized

through The defendant wasthe front windshield.cardefendant’s
disorderly heconduct because wasscene forarrested at the accident

administeringinterfering who werewith medical technicians
injuredpersonsto in the collision.treatment

thepersonnel the defendant at accidentwho examinedMedical
impact of hispossibility of a from the headnoted the concussionsite

nearby hospital forto aof his car. He was takenon the windshield
injuries in theof he had received accident.treatment

drivinghospital, was also arrested for whileAt the the defendant
warnings requiredpre-interrogationintoxicated. He was read the

Constitutions, Arizona,by see v. 384and State Mirandathe Federal
728, 730-31,436, Nash,(1966); 119 N.H. 407 A.2d479 State v.U.S.

law,365, implied(1979), and the consent RSA 265:84 and367 State’s
1983, initially agreeddefendant to:92. See Laws and :20. The373:12

test,to a blood but his consent when the techniciansubmit revoked
sample. hospitalto take a blood He was then taken from thearrived
Station, questionedheto the Rochester Police where was about his

day.activities that
30,hearing 1982,suppression priorSeptemberAt on toa the

by felon,possession of adefendant’s trial for a firearm convicted
Sergeant BridgesCook testified that Officer Robert read the de-

rights police from afendant his at the station standardMiranda
Sergeantduring booking process.form the Cook stated that heused

interjected warning onlyapplicable not tothat the Miranda was the
chargesdisorderly for whichconduct and DWI the defendant had

chargealready arrested, relating pos-possiblea tobeen but also to
handgun sergeantin Thesession of the found the defendant’s car.

that, respondedthe that healso testified after defendant understood
ques-right police’she wanted to answer theeach and thatMiranda

said,lawyer, “Ithe of a the defendant tooktions without aid [the
just mygun] [stepjfathermy like I took car from mother. Ifrom the

reportedlypermission.” Thedidn’t have either one’s defendant said
gun target shooting.practice Ser-that the reason he took the was to

gungeant defendant was asked about theCook said that when the
it,consequences remarked,possessingofinformed the he “Ahand of

hell, go jail.”if II don't care to
hearingsuppression thatBridges the he lefttestified at theOfficer

Sergeantquestioning onlythe to Cook and that theof defendant
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statement chargehe made to the wasdefendant about an additional
operation. Bridgesof reckless Officer stated hethat could not recall

Sergeant rightswhether Cook had read the Miranda to the defend-
questioning onlyant before him. purposeHe testified histhat in

being bookingin interroga-the at ofroom the time the defendant’s
complete paperwork concerningtion was to the automobile accident.

waiver-of-rights appearsNo form in the torecord indicate that the
rights.defendant had been hisread
suppression hearing,At the conclusion of the counseldefense

argued proved beyondthat the State had not a reasonable doubt
rights.that the defendant had hisbeen warned of Miranda See State

Gullick, 912, 915, 554, Subjectv. 118 N.H. (1978).396 A.2d 555 to
objection judgeexception,the defendant’s and the trial denied the

making following finding:suppress,defendant’s tomotion the

rights“I am thesatisfied that Miranda were read to the
policeatdefendant the Istation. am not that Isatisfied

them,know who read and testimonythere has been no from
the [rights]that werethose not read to Onhim.defendant

certainlythe ofstate the I torecord am able find that
rightsthose were read.”

(Emphasis added.)
jury possessionThe defendant was tried before a for of a firearm

by trial, Sergeanta Bridgesconvicted felon. At Cook and Officer
repeated testimony given suppressionthe substance of their at the
hearing, including above-quoted incriminatingthe statements made
by jury guilty offense,the defendant. The found the ofdefendant the

appealedheand then to this court.

by duringBefore statements made a criminal defendant cus­
interrogation may State,todial be introduced into evidence in this

prosecution prove beyondthe must a reasonable doubt thethat de­
rights,fendant was warned of his constitutional that he waived

rights, given voluntarily,those and that the statements were know­
ingly, Gullick,intelligently. 915,and State v. 118 atN.H. 396 A.2d at

1153,145, 146,(citing A.2dPhinney, 370 1153555 v.State 117 N.H.
(1977)); 995, 999, 1265,Bushey,see v. 122State 453N.H. A.2d 1267

upon(1982). suppres­Based the therecord before trial court at the
hearing, beyondsion we do provednot believe the State athat rea­

rights.sonable doubt that the defendant was advised of his Miranda
Contrary reading case,to the State’s of thisthe record in we find a

ksharp testimony Sergeantinconflict the of Coo­ and Officer
Bridges concerning whether the ofdefendant was warned his
rights. Sergeant clearly unequivocallyCook and testified that Officer
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rights from a standardBridges his Mirandathe defendantread
hand,Bridges, other wason theform. Officerpolice departmental

thedefendant atonly he made to thestatementthat thecertain
charge. could notoperation Herecklesspolice was about astation

rights.of hisSergeant the defendantinformedwhether Cookrecall
hearing supportduring suppression couldtestimony theWhile other

rights, doof his wewarnedthe defendant had beenan thatinference
finding beyond a reasona­awas sufficient to sustainnot believe this

his constitutionalinformed ofthat the defendant had beenble doubt
testimony policelight contradictory of the officers.rights in of the

warnings to thereadthat the MirandaThe State has not asserted
constitutionally to renderhospital sufficientat the weredefendant

policeat the station.his statements madeadmissible
suppres-conclusion of theown statement at theThe trial court’s

hearing finding met itsthat the State hadundermines itssion
judge that he wasproof The remarkedburden of on the issue. trial

rights the defendant at theMiranda were read to“satisfied that the
station,” though who“not that I knowpolice even he was satisfied

them.”read

Moreover, improperlythe record shows that the trial court
apportioned proofthe burden defendant wasof as to whether the

warnings. findingjudge supportedread the Miranda The trial his
testimonywith the fact that “there has been no from the defendant

[rights]that those were not is defend­read to him.” It clear that the
obligation rightspresent testimonyant was under no to that his

squarely uponwere not read to him. The rests the toburden State
prove beyond a ofreasonable doubt that the defendant was warned

rights. Gullick, 915,his Miranda State v. 118 N.H. at 396 A.2d at
Super.555; N.H. Ct. R. 94. If defendant had testified that hethe

rights being questioned,was not informed of his thebefore trial
weighing conflicting testimonycourt would have been correct in the

determining proof.in whether the State had met its burden of See
Noel, 522, 525-27, 290, (1979).State v. 119 N.H. 404 292-93 ItA.2d

however,improper, anywas for the trial court to have considered
negative inference to be drawn from the defendant’s failure to tes­
tify given warnings.that he had not been the Miranda

beyondproveWe hold that the State failed to a reasonable
hisdoubt that the defendant had been informed of constitutional

rights subjected interrogation bybefore he was to custodial the
police. Consequently, any by shouldstatements made the defendant

specialsuppressed. typehave been Because a “confession is a of evi­
conviction,”“acceptance basicallydence” and its toamounts State v.
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Phinney, 147, 1154,117 N.H. at 370 A.2d at we reverse the defend-
ant’s conviction and remand the case for a new trial.

Although holding regard suppressionour questionwith to the
ordinarily dispose appeal,would appropriateof this we find it to

upon bycomment proveanother issue raised the defendant. To the
element felon,of the offense that the defendant awas convicted the
prosecution copy dispositionintroduced a certified of the of an

charging burglary,indictment the defendant with RSA 635:1. The
back of the indictment pleaded guiltyindicates that the defendant to

offense,the but it does not show whether at the time he either was
represented by validly legal representation.counsel or had waived

purpose, prosecutionFor introduce,that the was allowed to over the
objectiondefendant’s exception, copyand a certified of the entire

transcript hearingof the pleaded guiltyat which the defendant to
burglarythe indictment and received a sentence.

hearing, pleaded guiltysame the defendantAt that also to mis-
charges simpledemeanor escapeof assault and and was sentenced

on those offenses as well. transcript,The cover sheet of the as well as
the transcript,first sentence of the indicated that the defendant was
represented by hearing.counsel at the

transcriptThe admission of the was erroneous in two
First,respects. admissibility questionthe of evidence is a of law for

judge, question jury.the trial rather than a of fact for the See State
Thresher, 63, 71, 578, Assuming,v. 122 (1982).N.H. 442 A.2d 582

deciding, felonywithout that a counseled conviction is a constitu­
prerequisitetional felon-possessionfor conviction under our State

statute, Illinois, 222, (Marshall,Baldasar (1980)v. 446 U.S. 226-29
J., Texas,concurring); Burgett 109, (1967);v. 389 U.S. 114-15 but cf.

States, 55, (1980) (counseled felonyLewis v. United 445 U.S. 65-67
statutorily constitutionally requiredconviction not or under federal

felon-firearm-possession light congressional intent),instatute of the
judge, jury, transcript.and not the should have reviewed the

Second, transcriptthe inreference the to the defendant’s
offenses,guilty plea burglaryto two inmisdemeanor addition to the

indictment, prejudicial. Compounding prej­was irrelevant and the
was anudicial effect was the fact that one of the misdemeanors

charge,escape implied previouslywhich that the defendant had
yetbeen ifcrime. Even one were to assumeincarcerated for another

relevant,transcript prejudicial submittingthat the was the ofeffect
transcript jury clearly outweighed probativethe entire to the its

value, especially lightin of the fact that the cover sheet and the first
represented bysentence alone showed the defendant was counsel
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v.burglary But Stateindictment.guilty to thepleadedhewhen cf.
125, (1983) (probative447, 126446,Donovan, 462 A.2d123 N.H.

effect); v.outweighed prejudicial Stateevidenceof contestedvalue
(1983) (same). This445, 122,442, 124Fernald, A.2d462123 N.H.

beenwould haveruling andevidentiary abuse of discretionwas an
reversing conviction.for the defendant’sindependentan basis

new trial.remandedandReversed for

All concurred.
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