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case, judge’sand we need not reach the issue of whether the trial
adequatelyreasons were inreflected the record.

Affirmed.

All concurred.
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Hayes, (William andBaker on the briefBaker of Lebanon A.&
orally), plaintiffs.for the

P.A.,Devine, Millimet, (Joseph A.Branch ManchesterStahl & of
orally), foron the brief and the defendants.Millimet

plaintiffs, of es-The executors and co-trustees thePer curiam.
father, Bayer, appeal bytheir from a dismissal thetate of Charles

relating oper-Superior (DiClerico, J.) to theof certain actionsCourt
clothingfamily-owned corporations and a store.of two retailation

We affirm.
decedent, Bayer, partnerplaintiffs’ was with hisThe Charles a

brothers, Bayer, clothing knownin a retail businessSam and Jack
Clothing Company (Merit) in Claremont. The decedent wasas Merit

Inc., EagleRealty,also of and stockholder in JSC anda director
Merchandise, Inc., similarly operated by thewhich were owned and
three brothers.

15, 1953, brothers, capacitiesBayer in asOn June the their
Merit, agreement pro-partners “buy-sell” whichin entered ainto
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disposition partner’sfor uponvided the valuation and of a share his
agreementor retirementdeath from the business. The was

expressly binding upon parties, respectivemade heirs,the “their
executors and administrators.”

April 20, 1954, partiesOn the entered partnershipinto a formal
agreement partnershiprelative to incorporated bythe Merit which

“buy-sell” agreement.reference partnershipthe terms of the The
agreement provided or any partnerthat death retirement of“[t]he

partnership partnersshall not the todissolve as the other It
further stated that:

disputes questions shall,“All and whatsoever which either
during partnership afterwards,orthe arise between the
partners partner representatives anyor and the of other

others, touching account,or anythese articles ... or
valuation, assets, debts,or ofdivision or liabilities beto

Harry Bayarmade hereunder .. . shall be referred to [the
partners’ arbitrator,fourth Cityof York asNewbrother]

bindingand his decision shall be and .”final...

1970, appearUntil the brothers to have familyrun the various
disagreement.businesses without partnershipsubstantial The Merit

1971, however,tax returns for 1970 and significantindicated a
change in partnership. Althoughthe part-structure of the the 1970
nership return showed value beingthe of the business as divided
equally among partners’ capital accounts,the onlyit also stated that
Sam and Jack continued to work at the business full time. The 1971
partnership only partners, Jack,return listed two andSam between

evenly However,whom the business was divided. the balance sheet
included in the 1971 liability “[mortgages,return indicated a for
notes, payable yearand bonds in 1 or more” in the amount of
$79,576.40. The defendants payablecontend that this account
represented liquidated, unpaid, partnershipCharles’ but share.

1972,In present Charles,the defendants’ counsel sent two letters to
Sam, concerningand ofJack the status Charles’ share of the Merit

letters,partnership. September 11,The 1972,first of these dated
behest,and mailed at arrange-Sam’s recommended that the brothers’

concerning liquidatedment partnership putCharles’ share inbe
writing. The letter further stated:

arrangement,“As I understand the since Charles has
work,retired from hashe continued to thedraw same as

drawn, justeach of thoughthe other brothers has as he
However,were still youactive in the business. have

agreed payment againstto consider capitalthis as his
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byhas drawnprecise that beenThe amountaccount.
cash, clothing or otherCharles, in form ofeither the

anywhere,benefits, andappear recordeddoes not to be
if this amountit desirableI think would betherefore

year, of theat the endeachnow be determined andcould
$80,776.20against capital account ofyear, thethe credits

wouldposted due to Charlesso the balanceshould be that
kept current.be

correctly youryou recites whatthink thisIf letter
you youris,understanding suggest of endorseI eachthat

yourselfhereof, keep copya forthe bottom andconsent on
original filing.”forreturn the to meand

1972,letter, 25, the statementSeptemberdated modifiedThe second
arrangement in the first letter:of financial as embodiedthe brothers’

11, Harrywriting my September hasofletter“Since
say-explained I was in error into me thatme andcalled

due toing of the amountprecisethere was recordthat no
Harry points out thatshown on sheet.Charles the balance

Charles,although no a debt tothere is identification [of]
of taxon sheet the incomeis recorded the balancethere
$79,576.401971, repre-ofof the end the sumreturn as of

year will besenting payable or more. Thisnotes in one
closed,adjusted year year andas the books arefrom to

guess requirement that there be aI thetherefore satisfies
obligation to Charles.of thecurrent account

any bybrought upit could to date at timeI assume be
duringby carrying drawingsHarry theforward the

any year.course of calendar
correctlyprevious one embodiesIf this letter and the

suggest theyeverybody’s understanding, thatI be endorsed
filing keepingand safe for theand returned to me for

future.”

of the above letters was endorsedThere is no evidence that either
suggested.by partiesor the defendants’ counsel hadreturned as the

not, however, dispute wereplaintiffsThe do the fact that the letters
Charles, Sam,written to and Jack.

18, 1973,April inplaintiffs’A was sent to counsel onletter the
appearedwhat to the brotherswhich the defendants’ counsel restated

arrangement:to be their then-current financial
agree­you copies partnershipthe“I assume have of

15, 20, 1954. I youApril willments of June 1953 and think
thereof,find, you them,if examine that under the terms
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the of partnershipallocation funds as reflected in the
agreements business,is correct. While Charles was in the

getting partnershiphe was his full share like his two
business,brothers. After he retired from the he still was

funds, they charged againstallowed to draw but were his
capital requiredThisaccount. was because he was no
longer active in the business and therefore was not

earningsentitled to inshare the as such.
you page 1971,AprilIf will examine 4 of the return for

form, youwhich is on a will1970 see that at the end of the
year, capital $80,776.21.fiscal Charles had a account of If

you page Aprilwill 4 ofexamine the return for fiscal 1972
(on form), you capitala will see1971 that Charles’ account

omitted, entryis but there is a new under item 17 of the
represented by payable yearbalance sheet notes in one or

$79,576.40. byinmore the amount of I am informed
Harry Bayer, accountant, capitalthe that that is Charles’

existingshare as at the of histime retirement. I think the
righthadaccountant the absolute to do this theunder

agreement, hope youterms of the and I will be able to
explain it to Charles.”

22,April 1977, Bayer parties agreeOn Charles died. The that
1977, Bayerfrom until1971 December Charles or his estate

regular weekly payments,received which the defendants credited
against liquidated capitalCharles’ account.

23, 1980,May Henry24 Bayer,Between March and David and as
father,executors and co-trustees of the estate of their Charles

Bayer, brought separate equity: againstthree inactions one Sam
Bayer capacities partners Merit, againstand inJack their as in one

Inc.,Realty, against Eagle Merchandise,JSC and one Inc. In these
suits, plaintiffs alleged wrongfullythe that the defendants excluded

mismanagedtheir father from the three businesses and the two cor-
porations. plaintiffs sought damages,The ofdissolution the defend-

corporations, accountingant and an of the decedent’s share of the
partnership corporations.Merit and of both

groundThe defendants moved all three actions on theto dismiss
they by (Supp. 556:7,that were 1981),barred RSA 508:4 RSA and
556:15, applicable providingRSA the statutes for the survival and

February 16, 1982,limitation of actions. superiorOn the court
granted dismiss, except “anythe defendants’ motion to as to cause of

mayaction which exist as a result of defendants’ cessation of certain
weekly payments beingthat were made.”

Subsequently, plaintiffs requested hearing, claimingthe a that
“plainlythe court’s respectdecision was erroneous” with to the
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Merchandise,Inc., Eagle After aRealty, Inc.andJSCdefendants
regarding plain-original thehearing, its ordercourt modifiedthe

Inc., EagleRealty, Merchan-in andstockholders JSCstatus astiffs’
dise, that:order statedInc. The courts

Realty, and 80-030respect to 80-017“With [JSC Inc.]
Merchandise, defend-Inc.], order on[Eagle the Court’s

16,February is modi-1982datedmotion to dismissants’
makingpetitioners areinsofar as thefied as follows:

stockholders,arising saidtheir status asout ofclaims
thanlimited to not morenot dismissed but areclaims are

filingprior of said actions. Withyears to the date of the6
rights by petitionersany personal claimed therespect to

saidof their status as stockholderswhich do arise outno[t]
claims are dismissed.”

brought appeal.plaintiffs then thisThe
that,noteworthy throughout proceedings, the defend-theseIt is

right unpaidplaintiffs’ the bal-disputed to recoverhave not theants
partnership.Bayer’s capital account in the Meritof Charlesance

rightmerely plaintiffs’ to sue forcontend that theThe defendants
(Supp. 1981),byaccounting share is barred RSA 508:4an of that

concerning556:7, Thus, theRSA and RSA 556:15. the central issue
Bayerrightpartnership the of Charles or hissuit is whetherMerit

accounting uponpartnership aroseof his shareestate to sue for an
1971,wrongful partnership inallegedly from or athis exclusion the

inthe time of his death 1977.
againstruling upon plaintiffs’ claimsIn the motion to dismiss the

Merit,Bayer partners incapacitiesin as theand theirSam Jack
allegationproperly plaintiffs’ thatcourt assumed as true thetrial

Bayer wrongfully partnership infromwas excluded theCharles
Industries, 274,Inc., 272,AnthonyKibby 123 459 A.2d1971. v. N.H.

292, (1983). in letters from the293 The record shows that the
25,11, 1972,September Septemberdated anddefendants’ counsel

1972, Bayer given of hiswas a formal written statementCharles
Any Bayer’supon“retirement” terms. cause of action based Charles

wrongfulallegedly accrued no laterexclusion would therefore have
25, 1972, upon the decedentSeptember the last date whichthan

Toperzer, 122Brooks v.received notice of his brothers’ actions. See
Scribner,139, 141-42, 1177, Bailey(1982);441 1179 v. 97N.H. A.2d

65, 67, 386, (1951).387-88N.H. 80 A.2d

personalthen-controlling forstatute of limitationstheUnder
actions, (currentchapter1 of of the 1969 session lawssection 378

Bayer years(Supp. 1981)), inversion at 508:4 Charles had sixRSA
bring wrongful accounting,which to an action for exclusion and an
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i.e., 25,September Bayer April 22, 1977,until 1978. Charles died on
seventeen expiredmonths before his ofcause action under the stat­

provides “existingute. RSA 556:15 that actions in favor of ... a
survive,person may prosecuted bydeceased ... shall and be ... his

556:15, therefore,administrator.” Pursuant to plaintiffsRSA the
only 25, 1978,September bringhad until presentto the action. Cf.

Bursch, 189, 190, 285,Atwood v. 107 N.H. 219 A.2d (1966)286-87
(limitation rightincontained RSA 556:7 on of administrator to
prosecute extends,action on behalf of decedent rather con­than
stricts, applicable period bringing action). plain­otherwise for The

bring against partnerstiffs did not this action the Merit until
1980, correctlyMarch and the trial court therefore found their

by applicableclaim to be barred the ofstatutes limitations.

plaintiffs, appeal, appear argueThe on to in the alterna­
Bayer wrongfullytive that Charles was either excluded ceasedor

participation 1971,partnershipactive in the in thatand this with­
partnershipdrawal did not aconstitute dissolution of the under the

agreement.partnership plaintiffsThe cite ofseveral sections the
Act,Partnership chapter (Supp. 1981), sup­Uniform inRSA 304-A

port rightof accountingtheir claim thethat to an arose theirafter
participationfather partnershipceased active in business in 1971.

However, carefully reviewing plaintiffs’ pleadings,after the memo­
law, court,presentedranda of and exhibits which were to the trial

allegationonly bywe are plaintiffsconvinced that the theraised on
Bayerthe defendants’ motion to dismiss was that Charles was

wrongfully family plaintiffsexcluded thefrom businesses. The cannot
argumentnow raise the alternative theirthat father ceased active

participation businesses, thereby invokingin rightthe the to an
accounting upon part­of partnershipthe dissolution the under the
nership agreement Partnershiptheand Uniform Act. We also find

plaintiffs’ argumentsno merit weeklyto the that the continued
payments Bayerto Charles or his estate renewed the limitations
period estopped,and thethat defendants are under the circumstances

case, assertingof this from the asstatutes of limitations a defense.
plaintiffsThe appeal regardingalso the trial court’s order their

Inc.,against Realty, Eagle Merchandise,actions JSC and Inc. We
limiting byunderstand the court’s modified order as these actions

plaintiffsthe arisingas stockholders claimsto not more than six
years against corporationsbefore the date the suits the two were
commenced, barring broughtbut all actions as executors and co-
trustees of their father’s estate.

We the parties plaintiffs’note at outset that notthe do contest the
right right allegedto corporatesue in their own as stockholders for
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wrongdoing occurring they acquired ownershipthe date inbefore
right corporations.their own of ofthe stock the two We therefore

superiorneed not thereview court’s order insofar as it allows the
pursue stockholders,plaintiffs directlyto astheir actions rather

representative capacityinthan a as executors and co-trustees of
estate, occurring they acquiredtheir father’s for acts before title to

corporate Corporation,the stock in 1977. See Zahn v. Transamerica
36, (3d 293-A:49,1947); (Supp.162 F.2d 48-49 ICir. but RSAcf.

standing1981) (shareholder bringhas to derivative action on behalf
corporation onlyof if he owned time ofstock at the the conduct of

complains upon bywhich he or if shares devolved himthereafter
operation law).of

however,accept plaintiffs’ argument,We cannot the that
right accounting corporatean oftheir to relates back toassets 1971

mismanagementbecause of corporationsthe continuous of the two
plaintiffs’ uponsince that Thetime. claim is conten­founded their

bytion involving wrongdoingthat statute of corpo­the limitations
beginrate cannotdirectors run while into those directors continue

held, rule,office. While some courts so believehave we the better
supported by weight authority,the of is that “the statute of limita­

appliestions both equity compelto at inactions law and suits to
by them,officers misappropriatedto foraccount assets[or directors]

or to by wrongfulhold them liable for losses caused their or unau­
Cyclope­acts, by negligence.” Fletcher,thorized or other 3A W.

Corporations 1301,dia (rev.of the Law of Private at 504-05§
perm. 1975); Burnham, 580, 581, 93,ed. see Swan v. 70 N.H. 49 A. 93
(1900). applicableBecause the ofstatute limitations was and

plaintiffs againstbecause the did not commence their actions the
corporations 1980, correctlytwo until the trial court ruled that the

plaintiffs bring concerning wrongdoing occurringcould suit not
yearsmore filed,than six before those actions were but not back to

Furthermore, us,1971. thebased on record before we do not believe
tollingthat ofthe the of uponstatute limitations based fraudulent

applicableconcealment is in this case.
summary,In ruling regardingwe affirm the trial court’s the

partnership, order, modified,Merit and we affirm the court’s as
concerning corporationsthe two and theremand case for further
proceedings.

and remanded.Affirmed


