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Gordon,generalSmith, attorney (Martha V. assistantGregory H.
orally), for the State.attorney general, brief andon the

Leonard,Leonard, (Richard onLeonard, W.of Nashua&Prolman
orally), defendant.for thebrief andthe

Lessard, althoughdefendant, indicted forBrock, The GastonJ.
629:1; 630:l-a,murder, for theanddegree RSA RSAattempted first

1981),firearm, (Supp. was convictedRSA 650-A:lof afelonious use
assault, (Supp.offense, degree RSA 631:1firstof a lesser-included

(Pappagianis, J.) sen-Superior Courtjury The1981), a trial.after
years, heandimprisonment of five-to-tenterm ofhim to atenced

follow,that we reverse.the reasonsappealed. For
an incident incharges against out ofthe defendant aroseThe

admittedly1980, during shot andwhich the defendantMarch
on the claim thattrial was basedwife. His defense athiswounded

inadvertentlysuicide, only shot at hisandto commithe intended
evidence, judge informed counseltrialthethe close of thewife. At

charged,only but alsojury on the crimesthe nothe would instruct
degree simpleandof first assaultoffenseson the lesser-included

1981),(Supp.assault, 1981) 631:2-a(Supp. and RSARSA 631:1
respectively.

guilty degree assault if he:person is ofA first
another;bodily injury to orPurposely causes serious“I.

injuryknowingly bodily toPurposely or causesII.
deadly weapon.”by means of aanother

(Supp. 1981).RSA 631:1
guilty simple if he:person is of assaultA

“I. ...
bodily injuryknowingly or(a) Purposely, or causes

another;physical orunprivileged contact to
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Recklessly(b) bodily injury another;causes to or
(c) Negligently bodily injury bycauses to another

deadly weapon.”means of a

(Supp. 1981).RSA 631:2-a
judge jury,The trial stated that he would instruct the with

assault,respect degree proveto first that the State had to the
(1) bodily injury wife; (2) bydefendant: caused to his means of a

deadly weapon; (3) object purposeand that his orconscious was to
bodily injurycause to her.

respect simple charge, judgeWith to the assault the trial stated
jury provethat he would instruct the that the State had to the

wife;(1) bodily injury (2)defendant: caused to his and that his con-
object purpose bodily injury onlyscious or was to cause to her. The

chargesdifference between the two would thus be the omission of
deadly weapon simple charge.the element in the assault

objected excepted proposedThe defendant and to the trial court’s
simple arguedinstruction on assault. He that the court should

631:2-a, 1(c) (Supp. 1981),include an instruction on RSA the ele-
negligent bodily injury byments of which concern the infliction of

deadly weapon. arguedmeans a Counsel for the defendant thatof
given deadlythis instruction should be weaponbecause a inwas fact

ininvolved the case.
requested juryThe court denied the instruction and instructed the

proposed, pointing specificallyas out that difference between“[t]he
degree simple that, degreefirst assault and assault is in first

assault, prove beyondthe state must a reasonable doubt that the
bodily injury by deadlywas caused weapon.”means of a The court

jurypresented typewritten copyalso the with a of its instructions.
appeal, argues primarilytheOn defendant that the trial court

refusing give instruction, juryin requestederred to the and that the
by the written and oral instructionswas confused or misled which

provided. argues post-trialwere The defendant also that his motion
verdict, groundto set aside the iton the that was inconsistent with

prior not-guilty findings, granted.two haveshould been The
argued jury acquitteddefendant had in that motion that the him of

purposeful knowingany acquitted"or behavior when it him of
attempted degreefirst murder and of the felonious use of a firearm.

hold, matter,preliminary jury’sWe guiltyas a that the ver­
degree chargedict on waythe first assault was in no inconsistent

prior not-guilty correctly argues,with its verdicts. As the State in
finding guilty attemptedthat the defendant notwas of ormurder of

firearm, jury waythe necessarilyfelonious use of a the in no found
actingthat he knowinglywas not purposefullyor the events inwhen
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question jury only theoccurred. The determined that defendant did
attemptdeliberately, to killpremeditation, his wife.not and with

correctlycourtThe trial therefore denied the defendant’s motion to
the verdict.set aside

provide transcriptThe defendant’s failure to us with a trial
seriously primary argument.hampered hishas our consideration of

below,proceedingsIn of a the we tothe absence record of are unable
presentedwhether trialdetermine the evidence at warranted the

instruction,requested necessarilywe would affirmand the verdict
merely appealing requestedwere defendant of athe the denial

Hebert, 1090, 1310,1089,122instruction. See State v. N.H. 453 A.2d
Marini, 73,71, 202,(1982);1311 State v. N.H. 369117 A.2d 203

Tassie,Authority(1977); generally Housingsee v.Nashua 121 N.H.
450,449, 134, (1981).431 A.2d 135

free,The trial court was in discretion,the sound ofexercise its to
give only the degree assault,instruction on first if it concluded that
the evidence warranted an instruction on no other lesser-included

court, however,The evidentlyoffense. found that the evidence war-
anranted simpleinstruction on assault,the misdemeanor of and the

jury mightcourt informed the itthat twoconsider lesser-included
However, givenoffenses. the defendant’s deadlyconcession that a

used,weapon jury maywas the not have realized that it could find
that proven deadlythe State had not weapon, mayuse of the and
have felt that it had no choice but to guiltyfind the defendant of the

chargemore serious upon instructed,which it had been if it found
guiltyhim at all.

agreeWe with the defendant’s claimnonetheless that the
on offensestrial court’s instructions the lesser-included of first

degree simpleassault and were as aassault erroneous matter of law.
stated, orally instructions,The both and in itscourt written that the

degreesonly difference between two of was thatthe assault in first
degree prove beyondassault athe State had to reasonable doubt

Yet,injury by deadly weapon.that the was caused a the defendant
appears deadlya weapon;never to have contested that he used
indeed, argued requestedcounsel for the defendant the instruction

given deadly weaponshould be because a was involved. While on
face, the at may appear proper,their instructions issue here to be

particular compelledweunder the of this case feel tocircumstances
they werehold that not.

possibility jury thereby confused,The that the was or that it
compromise case,areached verdict in this renders the court’s
chargeincomplete significance,simpleon assault an of pre­error



792

cluding application v.of our Sta­State’s harmless error rule. See State
Jensen,266,962, (1981): Lupa v.959, A.2d 267ples, 437121 N.H. cf.

513,644, 646, (1983). convic­A.2d 515 The defendant’s465123 N.H.
reversed.therefore betion must

theclearly retrial onbars the defendant’sjeopardyDouble
degree use of aand the feloniouscharges attempted first murderof

I,pt.already acquitted. Const.firearm, been N.H.which he hasof
degreemay for the offense of firstbe retriedThe defendantart. 16.

assault, any offense.or other lesser-included

Reversed.

All concurred.


