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Hillsborough
No. 82-559
No.82-560

Clinton Merrill & a.

v.

City of Manchester & a.

John H. Gadd & a.

v.

City of Manchester & a.

3,1983October
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Eaton, Solms, Mclninch, (RichardMills & of Manchester E. Mills
plaintiffson orally),the brief and for the in No. 82-559.

Gadd, Manchester, by orally,John H. of plain-brief and for the
82-560, protiffs in No. se.

Clark, solicitor,city by orally,Thomas R. assistant brief and for
Citythe defendant of Manchester.

Craig, McDowell,Wenners Craig& of Manchester H.{William
Wenners, Jr., brief,and Vincent CraigA. on the orally),and Mr. for

Housingthe Authority.defendant Manchester

Douglas, plaintiffsTheJ. in appealthese two casesconsolidated
Superiorfrom of (Goode,an order the J.) approvingCourt the

Morse, Jr.,of (Maylandrecommendations a Master Esq.)H. to dis­
petitions enjoin takingmiss their to the of their land for the devel­

opment parkof an industrial in Manchester. For the reasons which
follow, superior dismissingwe vacate the plain­court’s decree the

petitions findingstiffs' and rulingsremand the cases for and con­
opinion.sistent with this
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82-559, ofand membersplaintiffs in Clinton MerrillThe case No.
twenty-three undeveloped land on Southoffamily, own acreshis

theyManchester, as ahave maintainedin whichStreetWillow
purposes pursuant to RSAparcel for use taxationcurrentwooded
82-560,plaintiffs Gadd andin No. John H.chapter The case79-A.

ofGadd, approximately three acresNancy own and reside onJ.
opposite side ofagricultural on theland inprimarily Manchester

property. parcels haveBothfrom the Merrills’South Willow Street
Zoning Ordi-under the Manchesterfor industrial usebeen zoned

1965, which the defend-partare of a 109-acre tractsince andnance
Housing (MHA) develop as anAuthority toseeksant Manchester

park.industrial
MHA,1970’s, conjunction the defendantin withIn the late the

throughout cityManchester,City sites theof considered numerous
prospectivedevelopment. sitesAfter threepotentialfor industrial

firm,consultingprivate Board ofby a the Manchesterwere studied
the MHA’s recom-Mayor in to endorsevoted 1980and Aldermen

tract, including the issueacquire the land atto 109-acremendation
cases, Industrial Park Exten-be known as the Grenierin these to

Thereafter, hired thesion, development. the MHAindustrialfor
Inc.,Costello, studyLomasney Napoli, toof & defirmManchester

influences,conditions, blighting devel-or landwhether structural
permit to the 109opment as the MHA takelimitations existed so to

byacres, including properties, eminentthe Merrill Gaddand
chapter Industrialpursuant to for the GrenierRSA 205domain

(project).ProjectPark
Costello, Inc.,1981, Lomasney Napoli,April de submitted a&In

properties within thereport theto the MHA which concluded that
meaningqualify “blighted” propertyproject within thesite would as

205:2; Specifi-chapter 205. see also RSA 205:2-b.of See RSARSA
reportproperty, the the existence ofcally, as to the Merrill cited

Regarding prop-slopes and soil conditions. the Gaddseveresevere
influences,noted, blightingerty, report existence ofas the athe

garage, being “poor”a in condi-and livestock shed rated ashouse
tion, agricultural/residential of the land. The location ofand the use

developmentproperty was as a landa stream on the Gadd listed
services,utility sewerage,Additionally, the absence oflimitation.

roadways general properas onand sufficient were cited limitations
purposes.development of the for109 acres industrial

Inc.,Costello,by Lomasneystudy Napoli,on this & de asBased
by staff, thethatwell as on work done its own determinedthe MHA

existing projectpropertyon the within the area consti-conditions
health,public safety,“blight” andwhich was detrimental totuted

welfare, 205:4,chapter to thedefined in RSA 205. Pursuant RSAas
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adopt themayor in June 1981 toaldermen votedboard of and
redevelopment planfinding “blight” approveto theandMHA’s of

development park onan industrialby for ofthe MHA thesubmitted
the 109 acres.

exceptproject the Merrillsin areapropertyof owners theAll the
Sep-Insubsequently their to the MHA.sold landand the Gadds

enjoinpetitioned superior1981, plaintiffs the court totember the
by fortaking property eminent domaindefendants from theirthe

development project. Thepartredevelopment of the industrialas
“blight-challenged finding wasplaintiffs that their landthe MHA’s

referred a master.ed.” The case was to
days hearingsAfter four of project area,and several views of the

including properties,the Merrill and Gadd the master aissued
report in plain-November 1982 in which he recommended that the

petitions injunctiontiffs’ for an be dismissed. The master ruled that
plaintiffsthe participate public hearingwere not entitled to in a

prior to statutorythe condemnation of their land under the scheme
by chapter findingcreated blightRSA 205. He held that the of as

necessity takingthe for legislativebasis the questionof the was a
delegated MHA,which findinghad been to the and that the could be

judicially fraud,only faith,reviewed for bad or abuse of discretion.
Finding of inheringnone these circumstances in the MHA’s deter-

blighted,projectmination that the area was the master affirmed the
plaintiffs broughtMHA’s decision. The then appeal.this

plaintiffsThe chapterclaim equalthat RSA 205 violates their
protection rights types municipal takingsbecause other of must
comply complete procedural safeguards. However,with more the

preliminarydefendants raise certain issues which we must address
consideringbefore these oncases their merits.

First, plaintiffsthe anydefendants contend that the waived
objection equalthat the statute protectiondenies them of the laws
by failing provideto hearing blight,afor on the issue of because the
plaintiffs presentdid not the issue to the master. We find this asser­
tion to be plaintiffswithout theymerit. Because the believed would

hearingreceive a de questionnovo before the master on the of
blight, scope evidentiaryand hearingbecause the of the suggested

judicial novo,that the theyreview would be de had no toreason
equal protectionraise their inclaim the report,trial court. In his

the master revealed for the applyfirst time that he appel­would an
late, novo,rather than a de questionofstandard review to the of
blight. plaintiffsThe opportunitytherefore had no ornotice to assert

equal protectiontheir responsein ruling byclaim anto adverse the
proceedings.master at the start of the
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equalargue plaintiffs noSecond, havethat thethe defendants
findingopportunity the ofto contestprotection claim because their

by way formerblight proceeding before thehave been of ashould
appeals,commission, and landnow the board of taxeminent domain

1982). was enacted(Supp. That statutepursuant to 498-A:9-aRSA
Clements, 25, 411 A.2d 147v. 120 N.H.our decision in Gazzolaafter

hearingprovideGazzola, to a(1980). we held that the failureIn
hearingtaking park, such a wasfor whereof land a Statebefore the

highway,taking for a Statestatutorily required before of landthe
Hampshire Constitution.equal protection under the Newviolated

498-A:9-a, pro-(Supp. 1982)29-30, I411 A.2d at 151-52. RSAId. at
objectionmay preliminary to the dec-raise athat a condemneevides

taking objection “shall be the exclusiveand that such anlaration of
taking.”challenging of The defend-of . . . declarationmethod [t]he

498-A:9-a, 1982) provides(Supp. now theIants contend that RSA
challenge necessityplaintiffs for theto themethod for theexclusive

inapposite.istaking thereforeproperty, and that Gazzolaof their

easily plaintiffs’ theyclaim thatso dismiss theWe cannot
findingblighthearing such aa on the ofwere entitled to issue before

legislature mayAlthough enacted RSA 498-A:9-­the havewas made.
pointresponse(Supp. 1982) in in notto our decision Gazzola—aa

right hearingentirely dispute equal protection to awithout —the
taking case cannot be vitiatedwe established in thata thatbefore

legislaturemerely created an alternative means ofbecause the has
blightfindingcontesting is made.a of such a determinationafter
argue plaintiffsthe fact that the did notThe defendants also that

hearing mayorofbefore the or the board andreceive a MHA
blighted presents equalproperty noaldermen on whether their was

hearings governingproblem municipalprotection vis-a-vis before
highwaynecessity laying chapterunderbodies on the for out a RSA

chapter 205 is a local231. Because the condemnor under RSA hous-
ing authority, chapter iswhereas under 231 the condemnor aRSA
municipality, pro-condemnees in thosethe defendants assert that

situated,ceedings similarly requirementpreliminary inare not a
Maurer, 925,any equal analysis.protection v. N.H.See Carson 120

931, 825, (1980) (citations omitted);424 v.A.2d 830 Gazzola Clem-
29,ents, 411120 N.H. at A.2d at 151.

argument undulyanWe find the defendants’ to be strained
205:4,statutoryinterpretation of two schemes. Under RSA athe

governing body, Mayormunicipal ofas the Manchester Boardsuch
Aldermen, significant any redevelopmentplays proj­and a role in

may proceed bodyproject approves redevelop­aect. No until that
plan, satisfy statutorywhich mustment certain enumerated criteria.
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Consequently, statutory squarelywe believe that the framework
presents question persons similarly beingthe “whether aresituated

Id,.,differently”treated under the law. 411 A.2d at 151.

plaintiffs’ argument.We turn now to the ofmerits the We
provision chapterhold hearingthat the lack of a in RSA 205 for a

finding blight made,before the of pro­is and the absence of other
requirements, equal protection guaranteescedural contravene the of

Const, I,pt.our State Constitution. art.See N.H. 12.
205,chapter housing authorityRSA may prop-Under a local take

erty redevelopment purposesfor providingwithout first the con-
opportunity hearingdemnees with an for a to contest the assertion
blighted. contrast,that their chapter requiresland is In RSA 231

that, prior taking property highway purposes, cityto the of for ora
provide hearing condemnees;town must a for all this statute also

right anyappeal mightestablishes a of for condemnee who be
aggrieved by citythe decision of laying high-the or town in out a
way. 231:11, :34; :4,See RSA (proce-see also RSA 43:1 to and 44:2

hearingsdures for mayorof board of orselectmen board of and
regarding laying highwayaldermen publicof for use).out lands or

recently judicialscopeWe held that hearing anythe a ono.f
appeal municipal taking propertyfrom a highwayof afor under

chapterRSA Realty, City231 is de novo. V.S.H. v.Inc. Manches­of
ter, 508,505, 1111, V.S.H.,123 (1983).N.H. 464 A.2d 1112 In the

mayorboard of hearingand aldermen in Manchester held a to con­
petitionsider a to widen hearing,Granite Street. After the the

granted petition,board the appealedand the landowners to the su­
perior court, contesting necessity taking.the for the This court held

“scope superiorthat the of review” in the court the“entitled” land­
superiorowners “to a trial de novo before the oncourt the issues of

necessity.”occasion and
properly statutoryThe master chapterfound no inbasis a205 for

hearing city questionbefore necessity.either the or him theon of
statutoryThe upscheme proceduralbefore us thus sets two distinct

of propertyclassifications landowners: bythose whose is to be taken
housing authority redevelopmenta purposes,for and those whose

property by city highwayis to be taken a or fortown use.

clearlyThe private propertyscheme ownershipaffects
rights, previously recognizedwhich we rightshave as fundamental

Hampshire Clements,under the New Constitution. See Gazzola v.
30, 151-52;120 at Metzger Brentwood,N.H. 411 A.2d at v. Town of

497, 502, 954,117 (1977).N.H. 374 A.2d 958 It is well settled that
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involving fundamen­diverging statutory procedural classifications
unlessscrutiny cannot surviverights subject andto strictaretal

Clements, 120v.Gazzolathey compelling State interest.promote a
30, 411 A.2d at 152.atN.H.

152,Clements, id,. not findwe could411 A.2d atIn Gazzola v.
statutory whichjustify classificationacompelling interest toStatea

takinghearing was for aproposedpre-taking thewhenprovided a
takingproposed washearing thehighway whenbut denied aState

case, compellingSimilarly, noin we seepark. the instantfor a State
safeguardsprocedural toproviding fewergovernmental ininterest

municipalsought forproperty ismerely because theirlandowners
blight, ratherby housing authority to eliminateredevelopment use a

reason, we mustby city. thishighway Formunicipal use aforthan
provide procedural safe­chapter 205 toof RSAhold that the failure
chapter violates the231guards that exist under RSAakin to those

protection ofequal clause our State Constitution.

205,chapteroutright ofinvalidation RSAavoidIn order to
safeguards which affordmay provisions proceduralread into itswe

chapterin RSAprotection containedas thosethe same substantive
Clements, 30, We411 A.2d at 152.120 N.H. at231. See Gazzola v.

meaningfulgoverning bodymunicipal performs abelieve that the
redevelopmentreviewing proposedin a205:4function under RSA

redevelopment project withplan is consistentto ensure that the
objectives public pur­governmental growth planning and serves a

pose.

chapterAccordingly, in anwe hold that condemnees RSA
right hearing the localproceeding205 shall have a to a before

governing body redevelopment plan pursuantapprove awhich must
hearing hearingequivalent toto 205:4. The shall be the author­RSA

231:11,by (hearingchapterRSA 231. RSA :12 conductedized See
body layby municipal governing highway).to out Atauthorized

governing bodyhearing, determine whether thesuch the should
housing regard­statutory provisionsauthoritylocal has satisfied the

blight,ing necessity, public purpose. Theand See RSA 205:1 to :2-b.
right hearingpresentcondemnee shall have the to evidence at the

body. Additionally, anygoverning appeal partythe onbefore
aggrieved by findings blight,governing body’s respectwith tothe

anecessity, public purpose is entitled to de novo before theand trial
superior Realty supra.court. See V.S.H.

by ap-proofpresented is the burden ofAnother issue these cases
Garceau,proceedingplicable superiorin court. In State v. 118to the

321, 323, 330, (1978), we held that “the constitu-N.H. 387 A.2d 331
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requirement just compensation impos[es]tional of . . . con-on the
proving by preponderancethe of ademnor burden of the evidence ...

price justlythat the it offers for condemned land does in fact com-
pensate legislature placed uponthe condemnee.” Because the had

condemnor, proceedingthe in a thenbefore the eminent domain
commission, byproving probabilities”the burden of “the ofbalance

fact,any 1982),of (Supp.contested issue see RSA 498-A:19 we held
proofofthat the burden remain on the appealshould condemnor on

superior 823-24,to the court. 118 N.H. at A.2d at387 331-32.

blight questionThe here at issue could also have been
proceedingraised in a before the then eminent domain commission.

(Supp. believe, therefore,1982).See RSA 498-A:9-a 1981 and We
governingproof proceedingthat the chapterburden of a under RSA

equally applicable appeal498-A is proceeding supe­to a de novo in
rior court before the condemnation has occurred.

case,In the plaintiffs’ equal protec­instant we hold that the
rights they hearingtion were whenviolated were denied a before

blighted.the determination was made that their land was We can­
accept right hearingnot the defendants’ contention that the to a was

plaintiffs given opportunitysatisfied when the appearwere the to
mayorbefore MHAthe two months the board of and aldermenafter

already approvedhad redevelopment plan.the theUnder circum­
cases, however, necessarystances of proceedingsthese it is not that

begin mayoranew before the board of and aldermen.

Our review of transcriptthe in these cases reveals that the
plaintiffs evidentiaryreceived a full hearing superiorin court. The
master, however, appeal determiningdid not hear the de innovo the

blight, occasion, necessity,issue of Realty supra.etc. See V.S.H. The
plaintiffs prejudiced,would not opinion,be in ifour these cases were

to findings rulingsremanded the trial court for of offact and law
opinion existingconsistent with course,this based on the record. Of

master, discretion,the mayin the exercise of his hold additional
hearingsevidentiary necessary.should themhe deem

of disposition cases,Because the ofmanner our of these we will
juncture plaintiffs’not address at this argumentsthe further that

(1) takingthe of public purposetheir land not for a (2)is or the
hearing process.denial of a violated due

Remanded.
SOUTER,J., sit;did not the others concurred.


