
17

BoardResourcesWater
No. 82-413
Merrimack
No. 82-561

AndroscogginUpperAppeal & a.theto SaveCommitteeof
Board)Hampshire Water Resources(New

HampshireSociety & a.Forestsof Newthe Protectionfor

v.

Hampshire Board & a.Water ResourcesNew

4, 1983October



18



19

Cross, Jr.,Smith, general (EdwardattorneyGregory assist-H. L.
general, orally), Hamp-attorney the Newon the brief and forant

Resources Board.shire Water
Manchester,P.A.,McLane, andGraf, & ofRaulerson Middleton

Jr., WrightWright, (Bruce Felmly andof W. Mr.Peter S. Henniker
brief, Felmly orally), for thethe Committee To Saveon the and Mr.

a.,Jeffrey Lathrop plaintiffs.Upper Androscoggin and for &
P.A., (StevenGallagher, McAu-Callahan Gartrell of Concord J.&

Androscogginorally),and for the defendant Elec-on the briefliffe
Corporation.tric

Brock, HampshireappealJ. In this from an order of the New
Board, Supe-interlocutoryand transfer from theWater Resources

decision,J.),(Pappagianis, forrior Court herein consolidated we
arising hydroelectricproposalof a adecide issues out to construct

Androscoggingenerating facility (the project”) on“Pontook the
partin the northern of this State.River

parties previously. AppealThe have been before this court In of
262, (1982),Lathrop, 122 444 the court aN.H. A.2d 505 reversed

granting Androscoggin Electricwater resources board order the
permission develop facilityCorporation (“Company”) to the on the

Androscoggin majority of the court ruled that the boardRiver. A
improperly proposed facility,in its of thehad acted consideration

266,denying process appellants.to 444 A.2ddue the various Id. at at
Const, I,507; pt. Thesee N.H. art. 35. case was remanded to the

itsboard for reconsideration.
rehearing, parties opportunityof the anAfter a at which all had
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presentto documentary evidence,witnesses and submit the five-
board, againmember three newly-appointed,of whom were tovoted

permit project.construction of the Pontook The board made detailed
findings explaining compre-the basis for its decision and issued a

August 4,hensive plaintiffs’ requestorder on 1982. After the for
rehearing suspend denied, appealand motion to were an inwas filed
this court.

early 1982, plaintiffsIn appealthe in this also an infiled action
superior court, soughttheyin implementationto bar of a.which
long-term lease, approved by Council,the Governor and Executive

along Androscogginof land the CompanytheRiver to for the Pon-
project. bytook The land had been deeded to the State Public Serv-

Company Hampshire arguedice of plaintiffsNew in The1967. that
proposed propertythe prioruse of the would be in violation of its

area,public“dedication” aas recreational and that the Governor
authority abrogateand Council lacked the to the “dedication”

through property.a Specifically, allegedlease of the plaintiffsthe
that byRSA 4:40 thebars transfer or lease the Governor and Coun-

any given bequeathedcil of “real provi-estate or to the state under
sions of trust.”

plaintiffsAfter court,the superior legisla-filed their insuit the
passedture chapter 1982,32 of the Laws of an act to“Relative the

Project” (effectivePontook MayDam 22,1982). providedThis act as
follows:

by“Be it theEnacted Senate Representa-and House of
tives in General Court convened:

Purpose. legislature32:1 The finds that in order to meet
objectives purposesthe and chaptersof and505 535 of the

provide fundingoflaws 1981 and to for the state dam
programmaintenance chapterset forth in 24 of the laws

specificof 1982 it regardmust take action in to the Pon-
projecttook Itso-called. further finds that in its enuncia-

appropriateoftion an rule of conduct for administrative
agencies, Hampshire supremethe New court has in its

hearingwisdom ordered permit processanother in the
dealing project, hearingwith said which could itself lead

delayto even more appealsbecause of therefrom. It is the
purpose of holdingthis act to rehearingdirect the of said

procedures act,under ratify priorset forth in this to hear-
ings, power governorto confirm the of the and council to
convey anysaid land fromfree dedication inconsistent
with implementationthe construction and full of proj-the
ect, expediteand to completion processthe of permitthe

process personwithout denial anyof due for party.or
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Notwithstanding any applica-otherDam.32:2 Pontook
provision, of Newstatutory regulatory the stateorble

Corporation, pur-Androscoggin ElectricHampshire and
herebyhereof, toauthorizedprovisions aretosuant the

dam, con-Pontook andof theproceed with reconstruction
generatinghydroelectricoperation aofstruction and

project, the damfacility, at Pontookthe Pontookso-called
Dummer, projectHampshire. shall beThesite in New

inconstructed, implemented maintained accordanceand
environmental, applicableand otherrecreationalwith the

byimposed water resourcesof restrictionsterms and
1981,26,March andboard order number 69.01-H dated
1980,22,byby April andorder datedthe wetlands board

Androscoggin Corporationby Electricthe lease between
by governorapproved the andwhich wasand the state

23, 1981, by anyand further condi-oncouncil December
byimposed water resources boardthetions or restrictions

hearing procedure ordered here-pursuant to additionalan
by supreme decision in the caseto the courtin deference

22, 1982,Lathrop et dated March whichAppeal al.of of
hearing procedures consistentshall be conducted with

regard topractice with duration andwith usual board
testimony,andpresentationof ofmanner information

procedures with due consid-which shall be administered
rights persons parties par-orany processto due oferation

ticipating. determining orfurther conditionsIn whether
imposed, board shall consider andrestrictions shall be the

weigh isthe set in RSA 482:21. The leasestandards forth
hereby any appli-restrictionrecreational useratified and

being herebyisto state leased thereundercable the land
inconsistent, all,abrogated may ifto the extent it be at

implementation so-with the construction and full of the
project. regulationoperation and ofcalled Pontook Future

generating facilityhydroelectricthe shall be in accord-
regulatorystatutory provisions.applicablewith andance

uponThis effect its32:3 Effective Date. act shall take
passage.”

plaintiffs against legislation,passageThe lobbied of this and also
sought rehearingpostponeto thethe before board in order to seek

opinion pendingan from the billthis court that was unconstitu-
They arguedtional. bill con-before the board that the mandated

givefacility,struction of the electric and the could notthat board
proper hearing required by Appeala inthem as this court’s decision
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Lathrop. board, however, attorney general’sThe on ofadvice theof
office, plaintiffs hearingadvised the the ofat outset the itthat

legislative being compatibleviewed the action as with the court-or-
rehearing, affirm, amend,dered and that it considered itself free to

repeal previousor its order.
following questions regarding constitutionalityThe of law the of

chapter allegedthe of32 of Laws 1982 and the ofstatus the dedica-
superiortion were transferred to this court from the court under

9:Rule
1982, 32,Chapter“1. Is Laws orunconstitutional oth-

erwise invalid... .
1982, 32,Chapter statutory2. If Laws is a valid enact-

ment, release, alter,operate anydoes it to and eliminate
applicablerecreational use torestriction the Pontook site

may project?proposedthat be theinconsistent with
SupremeIn3. the event the Court remands the case for

merits, by legala trial theon what and factual standard
Superiorshould the orCourt determine whether not a

regardrecreational use restriction exists with to the Pon-
land,surrounding and,took Dam and if such a restriction

exist, by legaldoes what and factual standard theshould
hydroelectricproposedCourt thedetermine whether

project is consistent or thatinconsistent with restriction?
effect, any, byif4. What a release orwould consent

Company proposedPublic Service the use onto have the
scopenature and of such restriction?”

plaintiffs argue strenuously legislationThe appealon that isthe
prevented byunconstitutional and that the board was fromit render-

ing impartial respect project.an decision with to the Pontook The
interlocutoryappeal mayand thus raise issues that betransfer

following: (1) chapterreduced to the 32 of 1982whether the session
constitutional, allegedlaws is of the inand the status dedication

light chapter grantorof Company’s32 and of the Public Service
respect project;with (2)actions to the andPontook whether the

plaintiffs process rehearingwere afforded due of inlaw the before
board, findings maythe and thewhether board’s order and be

affirmed.

carefully transcriptWe have thereviewed of the Joint House
Appropriations hearingCommittee and Senate Finance Committee

10,May 1982, discussed,chapteronheld at which 32 was as aswell
reportthe official respectSenate Finance Committee issued with to

legislation. (1982).the See opin-N.H.S. 819-28 We ofJour. are the
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overwhelmingly supports the conten-legislative recordion that this
primar-legislationCompany wasthat thetheof the andtions State

might in the leaseany existwhichily defectintended to cure
Council, purposethisby and we viewandthe Governorexecuted
offending limita-resulting legislation no constitutionalastheand

legislative power.tions on
terms,4:40, applybyargue, its own does notplaintiffs RSAAs the

provisions ofgiven bequeathed state underor to theestateto “real
conveyedrelating to landsstatutory exclusionWere thetrust.”

case, andthe Governorprovisions applicable in thisof trustunder
authority landmight to lease thevery lacked thewell haveCouncil

Company.questionin to the

however, whether thepassing, it is doubtfulin thatWe note
would,Company inconveyed by Serviceto the State Publicland

exclusion,statutory partic­fallingfact, as within thisbe considered
actually given to theconsidering quitclaimularly deedthat the

corporate resolu­by Company from thevariesPublic ServiceState
onlyconveyanceauthorizing deed states that:in that thethetion

subjectpremises is tothe within described“The use of
partany thereofpremisesif the orlimitation thatthe

public area therecreationalfor use as abe dedicatedshall
in honorpart be dedicatedpremises thereof shallor such

person; person to bememory prominent suchof someor in
byproclaimed, theselected, to besuch dedicationand

Hampshire.”of The State of NewGovernor
Company,addition, grantor, asPublic Servicethat theIn the fact

objection pro-below, tono theit hashas indicated thatdiscussed
any claim that theposed property, further underminesuse of the

conveyed provisions of trust.”to the State “underland was
court,by plaintiffs superiorlegal infiled theview of the actionIn

legislature,however, readily which hasthat theit is understandable
project, seesupport for the Pontookenthusiasticdemonstrated

powerwithin(1982), desire to do all its819-25 wouldN.H.S. Jour.
regarding validity lease. As statedany the of theto remove doubts

by Sanborn:Senator
you“By all with thetime I am sure are familiarthis

conveyed bywas to the StatePontook case. Pontook dam
Company Opponentsin havethe Public 1967.Service

rightsquestion regarding it tothe state’s to leaseraised a
signed byalready been theMr. after the lease hadShaw

sayOpponents there is someand Council. thatGovernor
public withof to which is inconsistentkind dedication the
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the alreadyterms of the lease. Since the state has leased
Shaw, representthe to public,land Mr. and wesince the

partthat of the bill that cancels the dedication is both
necessary appropriate. By validatingand bythe lease and
removing any alleged title,clouds to the we are able to

signed byconfirm that the lease the Governor and Council
is reliable.”

plaintiffs assert, however,Id. at 819. The legislaturethat the could
not, law, abrogate any mightas mattera of dedication which exist
in property question.order to validate the oflease the in We view

argument lackingthis to inbe merit.
acquiredRSA 4:39 states provi-that real estate under the“[a]ll

chapter byof this purposessions shall be held the state for the for
acquired, bywhich it legislature.”was until otherwise ordered the

added.) view,(Emphasis precisely legislatureIn our this is what the
accomplish chapterintended to with 32 of the 1982 session laws. The

plaintiffs’ conveyedcontention that specificland to the forState a
public purposes,use or benefit can never be used for other or dis-

byposed any governmental entity,of plainly flies in the face of not
only explicit statutory language 4:39,the of RSA but also well-estab-

principleslished of law in this State:
expressed,sometimes“As [publicthe State holds waters]
public.in trust for public right rightthe But the is a state

legislature may control,which the awaytake or cede at its
will.

conveymay‘An individual property uponhis such
pleases.terms and conditions consistent with law as he

power sovereignThe of the State cannot be less. It is
except powers byin so far as its are limited the state and

provisionfederal constitutions. No constitutional has been
pointed out or discovered which denies to thethe state
power convey right convey—to it haswhatever the to

uponwhether lands or such terms and condi-franchises —
legislature may Railroad,tions as to the seem fit.’ State v.

35, lakes, large69 N.H. 51.... in this state natu-‘[W]hile
ponds, navigable byral and people,rivers are owned the

byin sovereignand held capacitytrust the state in its for
benefit,their use and such use and benefit are not limited

navigation fishery,to and allbut include useful and law-
purposes; trustee,ful and . . . the and the act-beneficiaries

ing body politic, by legislativeas a can authorize their
agents extinguishmenteven an the trust and an aban-of

458,donment Company,the trust estate.’ State v. 70 N.H.of
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support isin of this viewof other authorities460. Citation
grounded unques-unnecessary. well andThe is tooview

tioned.”
832,Board, 164, 169-70, A.2d 837-3826Regis v. 92 N.H.Co.St.

8,State, 10,110 N.H.v.supplied); see also Sibson(1942) (emphasis
plaintiffs’ argument apparently397, (1969). The399-400A.2d259

“right”public is aassumption of landsthe userests the thaton
goodfor the oflawfully representatives cannot alterelectedwhich

However,public.the
one,right private it followspublic athe is not“[s]ince

enjoy thepublic toof the entitledindividual membersthat
onlyright capacitypersonal deriva-right enjoy inthe a

rights rights notproperty and aretively. notTheir are
Strictly, rights properly termedmore to bethe arevested.

away, qualified.may altered orprivileges, which be taken
prin-thetheir treatment under constitutionalAside from

by theequality, privileges are allciple the measuredof
right.publicof theextent

rightsstandpoint reality, inof the existence ofFrom the
legalonly apublic of the State isas other than thosethe

legally personal-public createdconcept. The lacks even a
entity.”ity or

Board, 170, 838;Regis at 27 at seeSt. v. 92 N.H. A.2d N.H.Co.
I,pt. art. 8.Const.

legislatureAccordingly, the canit is clear that constitu­
use, includingpublictionally property any properput public to the

has,hydroelectric generating facility which indevelopment of a
fact, heartily supported by inthe residents of the towns thebeen

(remarks Hough);(1982) seearea. N.H.S. Jour. 824 of SenatorSee
Const, II,pt. chapteralso 5. We therefore view 32 of theN.H. art.

having legitimately of1982 session laws as authorized the use State
property planned facility.thefor

Androscogginregard any which landWe “dedication” to the
may arguably subject validly abrogated bybeenhave been haveto

necessary,legislature, implementationthe to the for ofextent the
original grantor, Company,project.Pontook Had the Public Service

propertytheintended and created a recreational-use restriction on
1967, legislativeconveyed presentit to inwhen it the State the

arguably taking, pointed byaction constituted a as outwould have
case,agreeCompany in its inthe brief. We that a seesuch RSA

4:30, compensation might grantorrequired.be The insome form of
however, to,has, it never andthis case indicated that intended does
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now, property onlynot the be pur-insist that used for recreational
poses, regard dispelling any lingeringand we this as todoubts as

allegedthe property.existence of the exclusive dedication of the

plaintiffs argue legislationThe also that the was intended to
hearing Appeal Lathrop.interfere with the this court ordered in of

disagree. legislation expressly hearingWe The thatstates the
byordered court heldthis should be and withconducted standard

procedures regard processadministrative and with due for the due
rights legislativeof all concerned. The record makes clear that the

specifically rehearingbill referred to the court-ordered in toorder
any qualms legislationremove that the would interfere with the

(remarksorders of (1982)this court. See N.H.S. 820Jour. of Sena­
Sanborn). properlytor We believe the board understood itself to be

dealing independent separatewith the and ofissue whether the
beingproject approved publicshould be as “of use and asbenefit”

provided by 482:21.RSA

plaintiffs findingsThe also contend that the board’s and
standards;statutoryorder theyfailed to meet minimum that were

unjust, unreasonable, unlawful; theyand otherwise that were
against overwhelming weight evidence;the of the credible and that
they supported by presentedwere not the evidence to the board.

reviewingThis court does not sit as a trier of fact when orders of the
governswater resources board. RSA 541:13 our standard of review

aside,and dictates the exceptthat board’s order shall not be set for
law, satisfied, by preponderanceerrors of unless this court is a clear

it,of the unjustevidence before that order orsuch is unreasonable.
Appeal Springs Inc., 655-56,See Mountain Water Co. 123 N.H.of

915, (1983); 999,Appeal of Goffstown,466 A.2d 916 Town 121 N.H.of
1001, 291, evidences,(1981).437 A.2d 293 board’s orderThe and the

supports, determiningamplyrecord that in whether the Pontook
benefit,project gavepublicwas of the boarduse and due considera­

values,upontion to its effect scenic recreational fish and wild­and
life, and inthe natural flow of the water the two-mile section below

reject plaintiffs’dam.the See RSA 482:21. We therefore the claims
contrary.to the

plaintiffs’ impermissiblyThe contention that the board was
bytainted of ita conflict interest because had a financial ininterest

may ultimately generated bythe monies which be the Pontook
similarlyproject lacking generatedis in merit. The fact that monies

by project providingbythe Pontook would thebenefit State income
repair board,supervisionto dams under the of the water resources

481:32; 481:33, (Supp. 1982), hardlysee RSA RSA II aconstitutes
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mightpecuniary interest whichsubstantial, personalanddirect
grant denyto ordecisionimproperly the board’sinfluencetoserve

510,Ohio, (1927);Tumey 523273permit. v. U.S.Company athe Cf.
57,Monroeville, (1972).409 58Village U.S.v.Ward of

the notice issuedis that board’splaintiffs’ final claimThe
2, 1982, hearing, fatally1982,28, regarding wasthe JuneApril

regulationsthe board’sboth RSA 482:20 anddefective under
governinggive applicableof statutesit to notice allfailedbecause

argument Apart fromany merit.hearing. lacks substantiveThisthe
passednot untilchapter the of 1982 was32 of Lawsfact thatthe

22, published, the1982, firstMay one month after the notice was
1982, hearing28,April specificallydid state thatlegal thenotice of

responsepursuant and into 482:16 to :22to be conducted RSAwas
Lathrop.Appealdecision inthis court’sto of

above, clearly supports the con-we record before usAs stated the
1982, chapter 32,hearing Laws of wasthe referred to inclusion that

hearing Appealinenvisioned under our decisionsamethe of
28, 1982, getTherefore, plaintiffs ofLathrop. Aprilon the did notice

hearingpertinent theunder would be con-the statutes whichall
merely duplicatedinChapter 32 of the Laws of 1982 effectducted.

again referringby Appeal Lathrop applicablethenotice to asthis of
standard, plaintiffs specificallythat the were made aware ofa fact

28,April 1982.on

event,any previouslyIn we have held that notwill“[w]e
agency’s procedural irregularity,forset aside an decision a how­

ever, complaining party prejudice.”unless the shows material
685, 691,Appeal Corp., 121Concord Natural Gas N.H. 433 A.2dof

1291, only(1981). plaintiffs explain1295 Not tohave the failed how
materiallythey prejudiced by alleged omission,were the but the

2, hearing transcript they preparedthat1982 indicates were toJune
objections 1982,express chapterdid their ofand to Laws Their32.

objection pre-ordainedspecific veryitwas that the result of the
hearing attending.they plaintiffs’were We have considered the con­

concerning alleged prejudicial 1982,tention the effect of ofLaws
32, rehearingchapter on the court-ordered and determined that it is

without merit.
Accordingly, questiontransferred 1 is answered “no.”

4,2, 3,unnecessary questions lightfindWe it to answer and in of
any Androscoggindecision that whichour “dedication” to the land

may subject validly abrogated byarguably legis-have been was the
necessary implementationto extent for oflature the the Pontook

project.
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reasons,foregoingFor the orderthe board’s is affirmed and the
superiorcase from court remandedtransferred is to that court for

proceedings opinion.in withaccordance this

affirmed;No. No. 82-56182-1+13
remanded.

C.J., J.,King, Souter, sit;and did not the others concurred.
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