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verdict, allega-that theguilty andsupport theindependent basis to
work, therefore, wasreportnot forhe didin indictment thattion the

agreeescape with theWeof offense.element thean essentialnot
position.State’s

in excess ofareindictment that“[Ajverments in an
maydefining be treated asoffenserequired by thethe statutethose

necessarily burdencontrol the State’ssuperfluous, and thus do not
113, 114596, (1979)594,Boone, 406 A.2d119 N.H.proof.” State v.of

Langdon,96,Webster, (1859)); v.see State97(citing v. 39 N.H.State
case,299, the1065, 1069-70, (1981). In this302A.2d438121 N.H.

report was not anfor workallegation did notdefendantthat the
allegationcharge, light intheescape in ofelement of theessential

half-way house at theto thedid not returnthat hethe indictment
knowingly reportfailed todefendantappointed time. Proof that the

conviction underhalf-way awas sufficient to sustainthe houseto
judge mistakenly instructed theThe fact that the trial642:6.RSA

beyondthey doubt that thejury find a reasonablethat also had to
not,report workproved did for didthe defendant nothad thatState

therefore, of the offense.it an essential elementmake

findingsupportto athere was sufficient evidenceBecause
house,half-way we holdfailed to return to thethat the defendant

hearsay prqve hethat failed toof inadmissible tothat the admission
781,Hughes, 122report error. v. N.H.for work was harmless State

372,783-84, (1982).451 A.2d 374

Affirmed.

Souter, J., sit;notdid the others concurred.
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Smith,Gregory attorney general (Marc Scheer,H. R. assistant
attorney general, orally),on briefthe and for inthe State No. 82-
499.

Smith,Ahlgren (Robert& of Manchester D. Smith on the brief and
orally), Cindyfor G. in No. 82-499.

Smith,Gregory attorney generalH. (Betsy Westgate,S. assistant
attorney general, brief, Scheer,on the and Marc R. assistant attor-
ney general, orally), for the State in No. 82-515.

Chamberlain, Manchester, byMichael R. of orally,brief and for
Rogerthe mother of D. in No. 82-515.

King, These theyC.J. cases were requireconsolidated because
interpret sections,us statutoryto two similar (Supp.RSA 169-B:29

1981) (Supp.and 1981), provideRSA 169-D:20 which for de novo
appeals superiortheto court in certain circumstances in cases
involving delinquent inchildren and children need of services.

CindyI. G.
4, 1981, Cindy arraignedOn March G. was in Manchester District

Court, Division, charge delinquentJuvenile on the that she awas
child, in she had simple Cindythat committed the ofcrime assault.

pleaded charge. dispositional hearing“true” JulyG. to the At a on
16, 1981, Cindy DevelopmentG. was Youthcommitted to the Center
(YDC) minority, suspendedthefor the term of her but sentence was

Cindy parentson the condition that G. her andreside with observe a
30,1982.placed probation Cindycurfew. She was also on until June

appealG. did not this sentence.
May 1982, Cindy charged probationIn with aG. was violation. On

1982,2, hearing charge, CindyJune after ona the wasG. found to
probationhave violated and was ordered to be committed to the

YDC, stayed 16,but the execution of the wassentence until June
date, again stayed1982. On ofthat the execution the sentence was

28,1982.until October
hearing 10, 1982,SeptemberA was for purposescheduled thefor

reviewing stay Cindy probationof the of execution. G’s officer noti-
Cindy Cindy byhearingfied and G.’s telephone,G. mother of the



55

Cindyreceiving G. was notWhilealthough Cindy notice.G. denies
Cindy G.’sfather alsohearing, didher attend.present the counselat

awayCindy had runG.hearing court thatand told thetheattended
away,Cindybeing run theG. hadthatinformedhome. Afterfrom

right aCindy her to hear-had forfeitedG.court ruled thatdistrict
absence, stay of execution.lifted thethrough anding deliberateher

of herfor the termto the YDCbe committedthat sheHe ordered
minority.

days to the YDC.Cindy takenlater andarrested severalG. was
counsel, appeal to thea notice ofand filedthen newShe obtained

superi-inThe filed a motiona de novo. Statesuperior court for trial
groundcourt, on the thatto the districtto remand the caseor court

2, 1982, thirty daysJuly afterappeal had onperiod for endedthe
YDC, though timethat theCindy even atto theG.’s commitment

hearing onstayed. After thehad been aof the sentenceexecution
granted(Contas, J.)motion, Superior the State’sCourttheState’s

court, Cindy appealed.and G.case to districtto remand themotion

Roger D.II.

4, 1982, Roger in ofadjudicated a “child needD. wasOn March
dispositional hearing, Nashua District CourttheAfter aservices.”

Center, findingRoger Spaulding YouthplacedD. in theordered
agreed theplacement. The court directed thatparties to thisthat all

Roger hisD. did not exercisedisposition in six months.be reviewed
1981),(Supp. nor hisprovided by 169-D:20 didright appeal RSAto

appeal.mother
Roger Spauldingplacement at theSeveral months after D.’s

Center, Spauldingthat theYouth his mother became concerned
22, 1982, againJuly onprogram helping andwas not him. On

1982, concerning27, hearingsAugust were held in district court
modifyRoger placement The to theD.’s there. district court refused

4,1982, statingdisposition on that there was insuffi-ordered March
finding changesupport there had been a ofcient evidence to a that

circumstances, subsequently1981),(Supp.see 169-D:19RSA and
Rogerthe of D.’s motion for reconsideration.denied mother

Roger attempted appeal district court’sThe of D. to themother
superiorsuperior The filed a motion into the court. Statedecision
groundjurisdictionappeal for onto the lack of thecourt remand

that, Roger(Supp. 1981), ofthe mother D.’sunder RSA 169-D:20
4,daysright thirty 1982. aappeal had ended after March Afterto

(Contas, grantedhearing, Superior J.) State’s motionthe Court the
court, Roger D.’scase to district and motherto remand the

appealed.



56

RightIII. AppealDe Novo ApplicableUnder The Statutes.of
requireThese cases to rightus construe the appeal pro-of de novo

vided for in governingthe two delinquentstatutes children and
children in of language providingneed services. The for de novo

virtuallyappeal in isboth statutes identical. RSA (Supp.169-B:29
1981) right appealdefines the in involving delinquentof cases chil-

provides:Itdren.

appeal,“An chapter, mayunder this supe-be taken theto
byrior dayscourt the minor disposi-within 30 theof final

order; appealtional suspendbut an shall not the order or
decision of the court unless the supe-court so orders. The

novo,rior shall givecourt hear the dematter and shall an
appeal chapter priorityunder this on the court calendar.”

added.)(Emphasis (Supp. 1981) rightRSA 169-D:20 defines the of
appeal involvingin provides:cases inchildren need of Itservices.

appeal,“An chapter, mayunder this supe-be taken to the
by child, parent, guardian custodian,rior court the or
days order,dispositionalwithin 30 the but anof final

appeal suspendnotshall orderthe or decision of the court
superiorunless the court so orders. The court shall hear

novo, givede appealthe matter and shall an under this
chapter priority on the court calendar.”

added.)(Emphasis providing appealsThese sections for de novo
adopted part comprehensive reorganizationwere in 1979 as of the of

169,chapter abused,dealing neglectedRSA the law with and delin-
children, C.,quent and in ofchildren need services. In re Russell 120
260, 264, 934, (1980). chapter 169,414N.H. A.2d 936 Under RSA

repealed passagein chapterswhich was the of1979 with RSA 169-
169-C, 169-D,B, right involving neglectedand inappealthe casesto

children,delinquent services,and in needand children of was
asdefined follows:

superior anyappeal may the court from“An be taken to
bynature made a district ororder or decision of whatever

court, chapter, appealmunicipal pursuant this anto but
suspend ofthe order or decision the court unlessshall not

mayappealso Such be taken withinthe court orders.
interest,by having includingthirty days any party an the

state, neglected superiorThein matters of children. court
give appeals prioritysection on the courtshall under this

calendar.”
1972,16:1.Laws



57

dealinglanguageamending withtheinthatThe State contends
consideration, legislaturetheunderappeals in the two statutes

singlejuvenile to a reviewof casesnovo reviewto limit deintended
delinquent or inadjudication child is isthat acourt’sthe districtof

byservices, disposition imme-the courtof finaland theneed of
appeal pro-theadjudication. The claims thatdiately Stateafter this

a, liftingcourt’s of aapply to districtnot intended tovisions were
subsequentsentence, or district courtstay to aexecution of aof

isdisposition, court’s review whichsuch as the districtof thereview
annually, 1981);(Supp. RSA 169-D:21required see RSA 169-B:31

services,or, in theneed of to(Supp. 1981), in the case of children
receiptrequired upon of a motion for modifi-court’s reviewdistrict

cation, 1981).(Supp.see RSA 169-D:19
Roger arguehand, Cindy of D.and the motherother G.On the

provisionlanguage appealof the wasof thethat the amendment
interlocutory appeals was notonly to andintended eliminate

court orders to theto de novo review of districtintended limit the
immediatelydispositionadjudication after theand final made
legislaturehearing. They argue toadjudicatory the intendedthat

dispositionalevery of thepermit order districtde novo review of
courts.

1981) chapter(Supp. RSA 169-Dchapter 169-B andIn both RSA
language creating right appeal is1981), to de novo(Supp. the the

maychapter, supe-be theappeal, this taken to“an underthe same:
dispositionaldayswithin 30 of the order....” Seerior court.. . final

added); (Supp.1981) (emphasis RSA 169-D:20(Supp.169-B:29RSA
1981) (emphasis added). partyIn to decide whether a canorder

lifting stay a or the ofappeal of of execution of sentence denialthe a
legislaturemodification, thewe whatfor must determinea motion

by dispositional order.”the term “the finalmeant

statute,involving interpretationanyIn of a wethecase
languagebegin by examining the statute itself. N.H.-Vt.the of

Ins., 268, 272, 508,122 444 A.2dv. N.H.Health Serv. Comm’n of
note, initially,(1982). providethe sections for509-10 We that

thirty days dispositionalappeals of “the order.” Thewithin final
legislative legisla­that theuse of the definite article “the” indicates

legislatureprovide single appeal.a Ifintended to for the hadture
appealsprovided disposi­for a after “a finalwithin limited time

order,” rightwe would view this as indication that the totional an
appeal was not so limited.

addition, languageIn in other ofused sections the statutes
supports interpretation. juvenilethis Under both statutes a isalso

adjudicatory hearingto toentitled an in district court determine
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delinquentawhether he is or child in need services.a of See RSA
(Supp. 1981); (Supp. 1981).169-B:16 RSA If the169-D:14 district

delinquent services,court finds that the child is or in need of the
“hearing disposition” dispositionalcourt holds a on or “finalfinal a

hearing” periodwithin a certain of ap-time to determine the most
169-B:16,propriate disposition juvenile. (Supp.for the See RSA V

169-D:14,1981); 1981). hearing,(Supp.RSA V After this the district
concerning disposition.court issues order thean final We conclude

similarity languagefrom appealthe of this to inthat contained the
that,provisions providing appealsin disposi-for from “the final

order,” legislature referringtional the orderwas to the issued after
hearingdispositionalthe infinal described these sections.

Cindy Roger appealand the of D.G. mother contend that the
provisions apply lifting stayshould to the district court’s of a of exe­
cution, rulings dispositionalits on a for of amotion modification
order, dispositionalaand its annual review of Thereorder. is no
language provision provi­in orthe modification the annual review

itself,sion, appeal provisionor in the to thatindicate these subse­
quent proceedings dispositional pur­finalinvolve “the order” for
poses appealof the sections.

Cindy Rogerand the ofG. mother D. further claim that it
interpret permittingtowould be unfair these sections as de novo

only hearing, juveniledispositionalreview after the final because a
subject jurisdictionis to the of aoften district court for a number of

years dispositionand the can be modified timesnumerous over that
period. disposition juvenile mayisit trueWhile that the of a be mod­

agreeduring period,of timesified a number this we cannot that this
legislaturepresents mayan unfair situation. The have believed that

by necessary onlysuperiorthe wasde novo review court after a dis­
adjudication delinquentchild was or intrict court’s that a need of

hearing. legislaturedispositional pro­services and the final The
juvenile bydisposition of a the districtvided for review of the court

and, addition, services,on for children in need ofan annual basis in
legislature mayupon a for The have con­motion modification.

court,by greater exper­sidered this review the district which has
court, sufficient;juvenile superior maytise in law than the to be it

by superiorhave believed that de novo review the court of the dis­
monitoring necessary.dispositionoftrict court’s the was not

legislative historyThe adoption chaptersof the of RSA 169-B
(Supp. 1981) (Supp. 1981) provides169-Dand insightno additional

legislature’s granting rightinto the appealintent in ofthe within
thirty days “the dispositional Cindyof final order.” G. and the

Rogermother of publishedD. both cite an article adoptionafter the
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provisions of the statutes.variouswhich discussesof statutesthese
HampshireBianco, Leidinger Barry, Juve-Harkaway, New&See

(1980).Overview, 21 N.H.B.J. 45An1969nile Code [sic]:Justice of
1981)(Supp. andRSA 169-B:29this state thatof articleThe authors

right1981) eliminate the to(Supp. were amended to169-D:20RSA
60,interlocutory appeals. 87.Id. at

Rogerarticle, Cindy mother of D.Citing and thethis G.
interlocutoryonlylegislature eliminateargue intended tothat the

right appealparty’s latertointend to limitappeals, and did not a
agree of articlewith the authors theWhile wedispositional orders.

eliminating interlocutoryofprovisions had the effectthat these
the sole intention of thepersuaded that this wasappeals, notwe are

legislature.

reasons, 1981)(Supp.hold RSA 169-B:29For we thatthese
right appeal(Supp. 1981) a to de novocreateRSA 169-D:20and

dispositionalarisingthirty days from the finalthe orderswithin of
hearing. Theyimmediately adjudicatoryhearing doafter theheld

liftingchange disposition, such the ofsubsequent in asapplynot to a
stay of for modification.of or the denial a motiona execution

toapply interpretation the cases before us.We now thismust
right thirty daysappeal ofCindy a novo within theG. a to dehad

16,1981.hearing liftingdispositional Julyheld on Because thefinal
10, 1982,stay September did noton constituteof of executionthe

(Supp.purposes of RSA 169-B:29dispositional forfinal order”“the
superiorright appeal in1981), no to de court fromshe had a novo

determiningruling whether theof the district court. Beforethat
court,to thesuperior properly No. 82-499 districtcourt remanded

by Cindypartin IV raised G.we will two additional issuesdiscuss
appeal.in her

Roger right appealtoD. his mother had a a de novoand
days hearing 4,thirty dispositional onof the final Marchwithin

modify dispositionthe denial of a to the1982. Because later motion
dispositional purposesfinal for of RSAdid not constitute “the order”

Roger right(Supp. 1981), D. nor his mother had a169-D:20 neither
superiorappealto after the denial of the motion toa de novo to court

reason,modify. superior properlyFor hold the courtthis we that
82-515 the districtremanded No. to court.

Cindy RemainingIV. Issues.G.—

that,arguesCindy ifeven we holdG. that hadshe no
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right appeal, superior treatingto a de novo the court erred in not
request petitionher for review as a for writ of certiorari. A writ of

only granted extraordinary circumstances,certiorari will be in
justice”when require. Brackett,the “substantial ends of so State v.

716, 718, 1210, 1212122 N.H. (1982). granting449 A.2d The test for
a “illegally respectwrit of certiorari is whether the court acted in to
jurisdiction, authority or observance of the law ... or has abused its

arbitrarily capriciously.” Id.,discretion or acted or 449 A.2d at
assuming, arguendo,1212. Even superiorthat the court was

required Cindy attempted appealto consider G.’s petitionaas for
certiorari,writ of superiorwe cannot conclude that the court erred

grantingin not right,the writ. Certiorari is not available as of but
Co.,at the discretion of the court. Wood v. General Elec. 119 N.H.

285, 288, 155,402 (1979).A.2d 157 We find no abuse of discretion in
this case.

CindyFinally, G. claims that the district court could not lift the
stay of 10,execution and Septembercommit her to the atYDC the
1982, hearing, Cindy presentbecause hearing.was not at the She

lifting stay sentencing bylikens the of the to actual a court. She
lifting staycontends that the district court’s of the was erroneous

rightbecause a defendant presenthas a common-law to be at sen-
tencing, Furthermore,which cannot appearsbe waived. she to

right presentclaim that she has a sentencingconstitutional to be for
voluntarilyeven if she has sentencingabsented herself from the

proceeding. points 43(a)She also to Rule of the Federal ofRules
requiresCriminal Procedure which presenta defendant to be at

sentencing.

assuming, arguendo, lifting stayEven that the of the of exe­
equivalent sentencing,cution was the Cindyof we find no merit to

arguments. that, law,G.’s It is true at common a defendant has a
right sentencingpresent corporal punishmentto be at the time of if

Brown,imposed. 60, 62, 609,People App.is v. 2d102 Cal. 226 P.2d
State, 529, 540,(1951); Joseph 109,610 v. 236 Ind. 141 N.E.2d 114

dismissed,(1957), appeal (1959); Fennell,359 U.S. 117 State v. 218
170, 176, 686, (1975); Annot.,Kan. 997,542 P.2d 692 see 6 A.L.R.2d

believe, however,(1949). We voluntarily997 that if a defendant
sentencing,absents herself at the time of right.she has waived this

Brown, 62,People App. 610;v. 102 Cal. 2d at 226 atP.2d see State v.
Camino, 89, 91, 1308, (Ariz.188 Ariz. P.2d App. 1977);574 1310 Ct.

Lane,People 827, 830,App. 1249,v. 91 Ill. 3d 414 N.E.2d 1251
(1980); People Carson, 123, (N.Y.v. 428 N.Y.S.2d 126 Crim. Ct.
1979).



61

absentia, where the de­insentencing of a defendantThe
sentencing pro­voluntarily from theherselfabsentedhasfendant

Byrdrequirements. v.processceeding, duenot violate federaldoes
denied,1976), 4291303, (5th cert.Cir.1304-05Hopper, F.2d537

Carson, 126. Nor does itatPeople 428 N.Y.S.2d(1977); v.1048U.S.
Lister,v.StateConstitution.any provision of our Stateviolate Cf.

967, does(1979) (trial in absentia713, 716, 969406 A.2d119 N.H.
Constitution).HampshireNewnot violate

43(a) of the Federaladopted RuleHampshire nothasNew
to berequires defendantwhich aProcedureof CriminalRules

provides for thesentencing. 43(b), whichRuleWe citedpresent at
voluntarily himselfabsentsif defendantof a trial acontinuation

713, 715,Lister, 406begun, v. 119 N.H.in Statetrial hasafter the
967, trial of a defendant(1979), we held that thein whichA.2d 968

In cit­or State Constitutions.the Federaldid not violatein absentia
deter­merely provision had beenthat thising 43(b), we notedRule

adoptnot RuleWe didthe Federal Constitution.not to violatemined
require us toLister, there does notof it43(b) and our citationin

43(a) inadopt Rule this case.
reasons, proper-superior courtforegoing hold that theweFor the

district court.ly No. 82-499 to theremanded

affirmed;No. 82-499
82-515No. affirmed.

Souter, J., sit; concurred.did not the others

Belknap
82-513No.

Hampshireof NewThe State

v.

R. MarcottePaul

5, 1983October


