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for voluntarinessprima casemade out aThe State facie
testimony trooper the waiverandof the Stateintroduced thewhen it

defendant, part: promises orin “Nosigned by which readtheform
anyme, pressure kind has beenno ofto andhave been madethreats

only contrary was the defendant’sagainst evidenceme.” Theused
his motion totestimony. testimony inconsistent withwasThatown

Theallege was coerced.his confessionsuppress, which failed to that
hearing brought the defendant hadout the fact thatsuppression also

thoroughly familiar withmany and wastimes beforebeen arrested
question the trialfind no reason toprocedure. We thereforearrest

testimony. maycourtTheto credit the defendant’scourt’s refusal
witness,testimony any if is intro­even no evidencethe ofdisbelieve

Perrin, 88, 95, 1151,122 441 A.2dRoy v. N.H.to rebut it.duced
(1982).1155

argues the failure to call theThe defendant that State’s
testimonyhis wouldwitness creates an inference thatdetective as a

maySuch an inference bebeen favorable to the defendant.have
“equally (oronly available unavaila­when the witness is notdrawn

Ramos, 863, 869, 1122,ble) v. 121 N.H. 435 A.2dto both sides.” State
produce(1981). made no effort to the1126 Since the defendant

trial,hearing toor at the he is not entitleddetective either at the
any producedrawn from the State’s failure to him.have inference

Affirmed.
Douglas sit;Souter, JJ.,and did not the others concurred.
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Smith,Gregory general Gordon,attorney (MarthaH. V. assistant
attorney general, orally),on the andbrief for the State.

Marsh, Concord, Farese, Everett,Peter Karl of and ofPaulAlfred
brief, orally),Massachusetts Marsh on the and Mr. Farese for{Mr.

the defendant.

Batchelder, TheJ. defendant David Guaraldi was indicted in
by County Jury chargesJune 1981 the Grafton Grand on two of

aggravated 632-A:2, (Supp. 1981).sexual assault. RSA X The
having engagedindictments accused the defendant of in fellatio on
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(theboy victim). jurytwo occasions with a minor After a trial before
County Superior (Johnson, J.),the Grafton Court the wasdefendant

guilty appealsfound on both indictments. The defendant from both
convictions, asserting failingthat the trial court erred in instructto

jury theory defense,the on the defendant’s of and that he was denied
below,the effective assistance of counsel. For the setreasons forth

we affirm.
JanuaryThe adduced at trial establish that in late of 1981facts

groupplacedin this case his twin were in athe victim and brother
Canaan, Hampshire, Courage.”in New known as “Fort At thehome

yearsplacement, inof their the twins were fifteen old and weretime
custody Septemberof ofthe the division welfare. From 1980

1981,through May Courage groupoperatedFort as a home under
permits division of welfare. was thefrom the Thomas Guaraldi

defendant,Courage, and firstof Fort the who met Thomasdirector
surname,adoptedin who later his was theGuaraldi 1978 and assist-

ant director.
1981,FebruarySometime in the twins were called downstairs

during eveningthe Couragefrom their bedroom at Fort to the
office,office. In the the defendant and Thomas Guaraldi ainitiated

frank pastdiscussion of the sexual of Followingactivities the twins.
discussion,this bedroom,the defendant and the victim went into the

which the bedroom,defendant shared with Thomas InGuaraldi. the
the engageddefendant and the victim in withfellatio each other.

encounter,After this gavethe defendant the typedvictim a letter
14,February 1981,dated lines,on rhymedwhich expressingwere

boy.the defendant’s love for signed “Love,the The letter was
boysLebeau.” Lebeau was gavethe Couragenickname the at Fort to

the defendant.
occasion, May 1981,On another in the defendant came to the vic-

tim’s sleeping.bedroom while the latter was The defendant awoke
him, they bathroom, they engagedand went into the inwhere fella-
tio with each other.

ground appealdefendant’s first forThe the trial court’sconcerns
charge juryrefusal to the that its ofevaluation the testimonial evi-

onlydence should include consideration not of whether a witness
untruthful,deliberatelywas also ofbut whether the witness’ testi-

mony inaccuracytofailed conform to the facts due to or mistake.
counsel, charge, requestedDefense at the close of the trial court’s

way chargethe court to in onelaborate this its on thestandard cred-
witnesses,ibility arguing ordinaryof that this was not an case.

pointed witnesses,Defense counsel to the fact that the chiefState’s
twins, subject competency hearingsthe priorwere the of to trial.
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hearingsappeal, these showed thatthe defendant states thatOn
impairmentsdevelopmental and that evi-twins suffered fromthe

aestablished that the twins had number ofdence adduced at trial
this,prior homosexual encounters. From the defendant theorizes

deliberately untruthful,testimony, although notthe victim’sthat
havingthe victim’s fantasizedwas inaccurate and mistaken due to

interpretation ofthe We note this the vic-or distorted events. that
testimony case,theory of thetim’s the basis of the defendant’s aswas

developed by argued closing.jurytocounsel at trial and the on The
argues the trial error indefendant that court committed reversible

failing instructions,give requestedto lawthe because the is well
jurythat asettled criminal defendant is entitled to a instruction as

theoryto his of defense.

Aubert, 634, (1980),In State 421 124v. 120 N.H. A.2d we
chargerequested party’s theorythat: “Aheld on ofa defense must

given theory by 635,if supportedisbe such some evidence.” Id. at
herein, however,A.2d at421 125. The defendant mischaracterizes

theory theoryof Fennelly,his the case as a of defense. v.See State
378, 390, 1090, (1983). credibility123 N.H. A.2d461 1096-97 The of

charge,isa witness not a “defense” to a criminal thatas term is
employed Hampshire See,in Aubert and in the New Criminal Code.
e.g., (ignorance defense);RSA 626:3 or mistake as RSA 626:5
(entrapment defense); defense);(consentas RSA 626:6 as RSA 626:7
(defenses defenses); (Supp. 1981) (justifi­and affirmative RSA 627:1

defense); (immaturityconduct defense);able as RSA 628:1 as and
(insanity defense). defense, rightlyRSA 628:2 as A criminal under­

context,in accomplishedstood this in byresembles what is civil law
plea raisinga of confession and Theavoidance: defendant such a

allegationdefense admits pointsthe substance of the but to facts
excuse, justifyor therebythat exonerate his actions such that he

liability.escapes
Aubert, shooting questionIn the defendant thestated that in was

Through accident,an accident. the defense of the defendant admits
question placein escapethe act liabilitytook but seeks to criminal

accompanied byfor act it culpablethat because was not a mental
contrast,In theorythestate. here defendant’s of the case was that he

engage question,did not in in whythe acts and that the reason the
purported says engagevictim the diddefendant in them is that the

is perceptually impaired.victim somehow

competently urgedThe theorydefendant this of the case in
closing argument. credibilityThe trial court’s instructions on the of

adequatewitnesses was and left ample opportunitythe defendant to
argue his version of the events. We hold that the trial court did not
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instruc-elaborate on itsit refused toerror whenreversiblecommit
requested.astions

that heground appeal his contentionfor issecondThe defendant’s
support of this con-counsel. Inassistance ofthe effectivewas denied

alleged incom-specific oftention, points to instancesthe defendant
effect.petence to their cumulativeand

orfailure to securepoints to trial counsel’sfirstThe defendant
placementSpector,testimony theof Robertattempt secure theto

welfare, brought the twinswho firstoffor the divisioncaseworker
testimony, alleged, haveCourage. is wouldSpector’s itFortto

tended to showwould haveexculpate the defendant andtotended
for theallegations in retaliationwere madevictim’sthat the

victim was sexu-having Spector that thepointed out todefendant’s
Further,boys the defend-“acting the home.ally other atout” with

callingappreciable inriskthere was noin his brief thatant states
Spector as a witness.

motion, objection, togranted there was noto whichWe the State’s
submittingby the resumes of theappealexpand onthe record

lead counsel concern-an affidavit fromtrial counsel anddefendant’s
regarding Spector. indi-allegations The resumeing the defendant’s

County in Mas-prosecutor for Suffolkcounsel was acates that lead
1972, presentthe he hasthat from 1972 tofrom 1963 tosachusetts

work, beenhe has neverengaged in defense and thatcriminalbeen
thesubject any disciplinary The affidavit contradictsaction.ofthe

orig-Spectorallegations: because hedid contactCounseldefendant’s
witness, andinally thought Spector as a defenseshould be called

voluntarilywilling Hampshire to tes-toSpector to come Newwas
bywitness; informeddefendant wastify but when theas a defense

Spector, the defendantinformation known toof all thecounsel
a defense wit-agreed Spector not be called aswith him that should

ness.

guarantee aConstitutionsand FederalBoth the State
right of counsel. Stateto effective assistancedefendant thecriminal

266,959, 961, (1981). The267 constitu­Staples, 437 A.2d121 N.H.v.
lawyerperformance of aby thewhich we measuretional standard
compe­isin criminal case “reasonablerepresenting his client a

422,941, 946, (1982);Perron, 424454 A.2d122 N.H.v.tence.” State
961, in criminalsupra at 267.Staples, at 437 A.2dv. “[S]uccessState

byguaranteed the Con­are notperfection in trial tacticstrials and
873,299,294,stitution,” 282 A.2d 877Fleury, 111v. N.H.State

second-guess oftactical decisions(1971), not theand will“[w]e
Perron, 947,counsel,” A.2d at 425.122 at 454v. N.H.defense State
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counsel,lead trialaffidavit ofBased on the uncontroverted
may informed tacticalSpector anbe deemeddecision not to callthe

which,decision, of there­concurred andwith which the defendant
fore, complain.be heard tohe will not now

assistanceclaim of ineffectivefor the defendant’sA second basis
requestsanyfile written foris failure tocounsel trial counsel’sof

categoriespoints ofthreejury The defendant toinstructions.
requestedarguably to thehave beeninstructions which could

credibilityadvantage: (1) amplifying thean instructiondefendant’s
weight testimony; (2)issue, designed the of the victim’sto minimize

pre-muting any ofon the defendantadverse effectan instruction
highlighting difficulty(3) the ofpublicity; anand instructiontrial

charge.defending rapea

requests jury must beWritten for instructions submitted
Superiorjury.drawing theofprior to the Court Rule 62 H. The

timelyrequiring thisreason for submission is obvious: the trial
suggestedampleneeds time to tocourt review instructions decide

they charge.should be included in its While there is nowhether
duty part ofabsolute on the defense counsel to submit such written

requests, vigorous necessarily attempting,the most defense entails
occasions,appropriateon to exert as onmuch favorable influence
charge generally,proper.the trial court’s as is ABASee STANDARDS

advantage,15-3.6(d). pressFOR Criminal When to for anJustice
to,when not often aand is matter of tactics.

reviewingAfter the trial court’s instructions in their
entirety, they fairly placedwe properconclude that were and the

pretrial public­on Withburden the State. reference to the ofissue
ity, gave throughoutnote amplewe that the trial court attention the
proceedings prejudiceofto the issues and influence.media We also

concerningnote that been proprietycourts have cautious the of an
easy allegeinstruction thatto the effect sexual assault is to dif­and

disprove. See, e.g., Ribs, 563,toficult United States v. Bear 562 F.2d
(8th denied,Cir.), not,n.4 cert. (1977).565 434 U.S. We are974

therefore, questionprepared competenceto the of trial counsel for
failing provide juryto court requeststhe with forwritten instruc­
tions, they maydesirable as be.

argumentthird concerningAs a basis for his ineffective assist-
counsel, pointsofance the defendant histo trial counsel’s failure to

file a motion for psychiatrican order that the twins submit to exam-
prior hearings testify.inations the competencyto on their to The

raisingdefendant credits trial competencycounsel for issue ofthe
conducting thoroughbut faults not pretrial investigationthem for a
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competency twins, byrelative to the obtainingof the expert opinion
on that issue.

weighingIn argumentthe propounded bymerit of this
defendant,the we note the difficult burden defense counsel inbears

Boisvert,such a situation. As we stated in 174,State v. 119 N.H. 400
(1979):A.2d 48

compelling“There must requirebe psychi-reasons to a
atric complainingexamination of a witness in a sexual

Onlyassault case. producedwhen the defendant has sub-
convincingstantial and pre-evidence at an on-the-record

hearing impugnstrial complainingthat the psy-witness’
chological stability credibilityand maytestimonial a trial
judge in the properly grantexercise of sound discretion a

requestingmotion such an examination.”
178, 51;Id. at Scarlett,400 A.2d at 37,see also State v. 121 N.H. 426

(1981).A.2d 25 If defense motion,counsel were successful in his he
still would have had the same convincingsubstantial burden of the

judge, hearingtrial after testifythe competencytwins at the hear-
ing, theythat capacity observe,lacked remember,both the to and

understandingnarrate events dutyand an of the to tell the truth.
John, 61, 62,See State v. St. 1126,120 N.H. 410 A.2d (1980);1127

Keyes, 487, 490,State v. 114 615,N.H. 322 (1974).A.2d 617 Mindful
of these difficult hurdles and the compe-evidence adduced at the
tency hearings, we conclude that trial properly,counsel could in the

judgment,exercise of his pursuehave decided not to an order sub-
jecting psychiatricthe twins to examination.

Finally, examiningafter performancetrial counsel’s as a
whole, we hold that deprivedthe defendant was not of the effective
assistance of counsel.

Affirmed.
SOUTER,J., sit;did not the others concurred.


