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beenshould havesuppress, that motiontomotiondefendant’s
689, (1973).Hanson, 313 A.2d 730N.H.v. 113granted. See State

suppressholding motion tolight the defendant’sthatof ourIn the
on the defendant’sgranted, not ruleneedbeen wehaveshould

to dismiss.of his motionexception the denialto
Reversed.

sit;Souter, J., others concurred.did not the
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Friedman, Family andPierce Law CenterBruce E. Franklin
Concord,Clinic, by orally, plain-Housing and for theof briefLaw

tiff.
Scott,Smith, general (Peterattorney assistantGregory C.H.

general, orally),attorney and for the State.on the brief

allegedcase,King, thewe are concerned withIn thisC.J.
duringemployeewrongful employment ofof the a Statetermination

treatingperiod. appeal aprobation are asher We thissix-month
certiorari, 1979), bypetition (Supp.490:4 whichfor writ of RSAa

Hampshireruling byplaintiff a the Per-the seeks review of New
upheld of the(commission) which the decisionsonnel Commission

dismissingHampshire the(PUC)New Public Utilities Commission
plaintiff employment.her We reverse and remand.from

Tamm,Hildegard employee inplaintiff, a former PUC whoThe is
during probationary period,August which1981 was dismissed her

prior permanentperiod tois a work-testdefined as six-month
plaintiff302.23(a).Per Theemployment. N.H. Admin. Code §

dismissal,hearingsought to hera before the commission overturn
beingemploymentalleging herthat she was terminated from for

commission,“overqualified.” hearing,At first the without reach-the
merits,ing ground plaintiffthethe dismissed the case on the that

hearing probationarynot because she was awas entitled to a
employee.

plaintiff despiteappealed to this We ruled theThe court. that
status, appropriateplaintiff’s probationary the commission was the

agency plaintiff’sto of We remandedconsider the merits the claim.
plaintiff opportunity tothe case to commission to allow the thethe
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prove “arbitrary, illegal, capri-her claim that her dismissal was
Appeal Tamm, 646,cious 647,or made in bad faith.” 122 N.H. 448of

(citation omitted).(1982)A.2d 1373
August 27, 1982, hearing.On the commission conducted a second
hearing, testimony Ellsworth,At the the introducedPUC of Bruce B.

plaintiff’swho supervisor throughoutwas the direct the term of her
probationary employment. response testimony,In to Mr. Ellsworth’s

plaintiff requested findings fact,the submitted of ofmost which
granted by findingswere the commission. The indicated that she

satisfactorily performedhad position duringthe ofduties her the
probationary period.

August hearing,At the the commission affirmed the ofdecision
plaintiff.the toPUC dismiss the The commission concluded that

introduced,”evidence of bad faith was and the“[n]o that PUC’s
arbitrary, illegal capriciousaction was “not or in that it was based

on valid considerations which inare the record.” The commission
subsequently denied a motion for reconsideration.

extraordinary remedy, grantedis anCertiorari which is not
right onlyas a matter of but rather when the court deems that “the

justice requiresubstantial ends of such relief.” Melton v. Personnel
Comm’n, 272, 277, 1060, (1979) (quoting119 N.H. 401 A.2d 1063

Ass’n, Inc., 625,623,State v. N.H. Retail Grocers 115 N.H. 348 A.2d
360, Nevertheless,(1975)).362 this hascourt not inhesitated certio­

proceedings parties injured byrari to wrongfulconfer relief to
Co., 285, 289,administrative action. Woodv. General Elec. 119 N.H.

155, (1979).402 A.2d 158

plaintiffWhile the seeks review of the order of the commis­
541:6, right appealsion under RSA the to under that statute extends

only “permanent” byemployeesto virtue of RSA 98:15. Melton v.
Comm’n, 275, 1062;supraPersonnel at 401 A.2d at see also RSA

Where, here, plaintiff mistakenly attempted98:15. theas has to
appeal byproceed petitionunder RSA 541:6 rather than to for certi­
orari, “‘[a]lthough plaintiffswe have held that the have mistaken

remedy, practice permits petitiontheir our consideration of their as
Comm’n,one for writ of certiorari.’” supraMelton v. Personnel at

276, (quoting Jordan, 65,401 67,A.2d at 1062 Winn v. 101 N.H. 133
485, (1957)). Accordingly, petitionA.2d plaintiff’s487 the appealfor

petitionunder RSA will as541:6 be treated a for a writ of certiorari.
Tamm, 647,AppealSee 122 N.H. at 448 A.2d at 1373.of

scope petitionThe of review on fora a writ of iscertiorari
toconfined a illegallydetermination whether the commission “acted

respect jurisdiction, authority law,in to therebyor ofobservance the
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reasonablylegally orarriving not bea which couldat conclusion
435,Educ., 434, A.2dGeorge Dep’t 445v. 122 N.H.made.” N.H. of
Comm’n, 1151131, (quoting v. N.H. Personnel(1982)1132 Tasker

543,204, 206, (1975)).338 A.2d 544N.H.

sharplyhasdiscretionary authority of the commissionThe
employee notprobationary “mustofThe adefined limits. dismissal

Appealarbitrary, illegal, capricious in bad faith.”or madebe of
487, (quot­273, 274, (1981)Pawlus, 488428 A.2d121 N.H.Czeslaw

275,Manchester, 672); see alsoating 113 305 A.2dv. N.H. atClark
302.23(c). Code of AdministrativePer TheCodeN.H. Admin. §

prohibits “discriminationDepartment of Personnelof theRules
personnel to “non-merit fac­against any person” anyin action due

Further, brought102.01(f). in casesCode Pertors.” N.H. Admin. §
providerequired tostatutory appeal, the commissionwe haveon

in sufficientfindings underlying commission decisionsof factbasic
v.judicial Footeof those decisions.reviewdetail to insure effective

412,148-49,145,Comm’n, 414355 A.2d116 N.H.PersonnelState
(1976).

obligation gener­totheis not relieved fromThe commission
petitionerfindings seeks certiorariwhere thebasic of factate

review,findings this court canspecific toWithout of factreview.
of theadequately prevent abusesor correct errors andneither

Comm’n, 277,commission, 401 A.2d119 N.H. atv. PersonnelMelton
“findings1063, couldwhether the commission’sat nor determine

Durkin,reasonably Physician v.made.” N.H.-Vt. Serv.have been
416,717, 721, (1973).313 419113 N.H. A.2d

specificinquiry on commission’sis focused whether theOur
plaintiff was basedfindings of theof fact indicate that the dismissal

bystipulatedperiod thepass probationaryto the testher failureon
i.e., performancepersonnel; plaintiff’sdepartment theof whether

“required N.H. Code Perthe work standard.” Admin. §met
302.23(c).

system personnelthe of the of admin-As cornerstone State merit
istration, 102.01(a), department proba-has created aid. Per the§
tionary months, during employeessix new of the Stateterm of which

performto their fitness toclassified service are evaluated determine
101.27, During302.23(a).positions. thisduties of their Id. Perthe §§

denyauthority enjoysperiod, appointing latitude to“work-test” the
permanent perform-employee employment if workan her actual

302.23,requiredance fails to meet work Id. Perstandards. §§
101.26.

satisfactorilyargues completed proba-plaintiff herThe that she



112

tionary term and was not fordismissed her failure to themeet
Instead,required work standard. she contends that her dismissal

arbitrary,was based on non-merit factors unrelated to the work
standard; alone,personality performance,that and not actual moti-
vated her termination. She concludes that the commission’s decision
that her termination “was based on valid considerations which are

contrary specific findingsin the record” runs to the commission’s of
agree.fact. We

The commission’s rationale that its decision was based on
“valid which in theconsiderations are record” contravenes this

requirementcourt’s well-settled that the commission set forth basic
findings mayof sofact that we “ascertain whether the conclusions

by proper.” Comm’n,reached it were Foote v. State Personnel 116
148, argument,N.H. at 355 A.2d at 414. The defendant’s that the

plaintiff’s evidentiary obligation carry productionto the burden of
hearing anyat the commission relieves the commission itself from

generate findingsresponsibility adequate judicialto basic of fact for
review, persuasive.is not

record, plain­From our review of the we conclude that the
proof.tiff satisfied ofher burden The ofdecision the commission

arbitrary, bysupportedwas as notit was the findingscommission’s
Indeed, findingsof the offact. fact contradict the commission’s

plaintiffdetermination that wasthe dismissed for “valid considera­
tions.”

findingsThe commission’s of fact do not indicate that the
plaintiff required duringfailed to meet the pro­work standard her
bationary contrary,period. findingsOn the the of fact state that the
plaintiff’s job performance “satisfactory” throughoutwas the course

probation period.of her six-month The commission further allows
plaintiff daythat the did not miss a of work in six withmonths the

PUC; except trouble,that for a rare lateness to cardue she was
work; complimentsnever late for she qualitythat received for the

quantity work;of assignedand her and when shethat finished her
duties, plaintiffthe looked and forvolunteered additional work.
Also, supervisorher plain­testified before the commission that the

typing “verytiff’s was “excellent” and that she transcribed satisfac­
torily.”

plaintiff’s personalityThe defendant maintains that the interfered
testimonywith ofthe conduct the office. plaintiff’sIt cites the of the

Ellsworth,supervisor, lengthMr. who testified at about his reasons
recommending plaintifffor the permanentthat not be retained for

employment. Although plaintiff’she admitted that the technical
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disrup-good,quite that was awere Mr. Ellsworth stated sheskills
support opinion, Ellsworthtive within In of his Mr.force the PUC.

engineers by con-complaints employed the PUCfrom threecited
inabilityworking them,cerning inplaintiff’s with thethe attitude

get plaintiff,along and theof to with theone of the clerical staff
involvingpersonality plaintiff. When Mr.of conflict theinstances

plaintiff’s provideemployment, he toEllsworth terminated the failed
so, throughdoing preferring “goingto avoidher the reasons forwith

agony explaining specific problems I feltpersonal thatthe of the
beingwere created.”

testify any prob-Nonetheless, failed to aboutMr. Ellsworth direct
anyplaintiff,working orexperienced with thewhilelem hethat
per-during probation period of which he hadthe six-monthincident

Indeed,plaintiff. thereknowledge, poorly theonsonal that reflected
alongget wellplaintiff didthat the notwas no introducedevidence

Moreover, findings of factthe commission’swith Mr. Ellsworth.
plaintiffpersonality dispute thebetweenno reference to acontain

supervisor.and her

questioning personality be a rele­shouldwhetherWithout
determining employee hasprobationarywhether ainvant factor

standard, personal­required we conclude that themet work dothe
testimonyby do not riseity Mr. Ellsworth in hisdescribedconflicts

employerincompatibility betweenof theto the level fundamental
Pawlus,opinion Appealemployee in our in Czeslawand discussed of

Pawlus,274, the andat 487. In commission121 at 428 A.2dN.H.
authorityappointingan dismiss aupheld decision of tothis court the

employee incompatibility” theprobationary due to “an between
findingHere,employee employer.his Id. there has been no suchand

plaintiff supervisor.her The factincompatibilityof the andbetween
may byplaintiff in some of herthis case not have been lovedthat the

asserts,employees, plaintiff the of incom­as the is not kindfellow
patibility inthat this court envisioned Pawlus.

decision the commission toThe of is reversed and remanded
remedy mayprovide appropriatethe commission to the which it

“just,” provisionsunder of Perdeem the N.H. Admin. Code §
commission, discretion, may308.04(a). within theThe its reinstate

position,plaintiff position orto her former transfer her to a similar
payin andeither instance with back benefits.

Reversed and remanded.

SoUTER,J.., sit;did the othersnot concurred.


