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CountyCheshire Probate Court
No.82-511

In re Estate of Stella P. Snow

26, 1983October

Shortlidge, Jr., Keene, by orally,J. of plain-R. brief and for the
tiffs.

Plant,Faulkner, Hanna, Freund, (JosephZimmerman & of Keene
Worthen, II, orally),W. on the brief and for the defendants.

Batchelder, plaintiffs appealingJ. ruling byThe are a the
(Espiefs, J.) denying petitionProbate EugeneCourt the of Snow for

appointment grantingas ofadministrator Stella Snow’s estate and
Kingsmanpetition appointmentthe of Chester and Edmund for as

probateexecutors Stella Theunder Snow’s will. court found that
nullityStella Snow’s 1979 revocation of her will1974 was a because

testamentary capacityshe lacked theat time of revocation. It also
byruled that Stella Snow’s implication1974 will was not revoked of

Welaw. affirm.
17, 1974,Stella Snow executed a will on October in which she

equalnamed her six children left inbut her entire estate shares to
sons, Kingsman,her two Chester and Edmund the defendants. She

inrecited the will that did so ofshe because the financial assistance
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anyofsons and not becausefrom her two eldesthad receivedshe
plaintiffs in(who thefour children arefor her otherlack of affection

case, subsequent mar-from aand are Stella Snow’s childrenthis
Kingsman asEdmundriage). will nominated Chester andThe

executors.
began She enteredto decline.healthIn 1976 Stella Snow’s mental

Chesterfield,Nursing Hampshire,in New onHomeAnneBertthe
5,1978, In13, 1979.February until Octoberwhere she remained

probatein the court.guardianship proceedings institutedwere1978
Kingsman16, 1978, appointed Elizabeththe courtOn November
adjudgedlater,and, daysguardian; wastemporary five Stella Snow

Kingsman appointed Stellamentally incompetent. wasElizabeth
23,August 1979,guardian but this courtpermanent on sub-Snow’s

Estate,nullity,sequently appointment In re Snowthat adeclared
leading590, procedures(1980), the1095 because120 N.H. 419 A.2d

requirements ofappointment with the RSAdid not conformto the
August 22,464-A, A neweffective 1979.chapter which became

8,1981.guardian appointednot until Junepermanent was
9, 1979, of her 1974a revocationStella Snow executedOn October

will, requisite After Stellaformalities. RSA 551:13.with all the
7, 1982, Eugene petition forSnow filed aAprildeath onSnow’s

later,of his estate. A monthappointment as administrator mother’s
Kingsman petition appointmentfor asfiled aEdmund and Chester

hearing, probatewill. After a the courtexecutors of their mother’s
righther or revoke afound that Stella Snow had retained to make

guardianship, but that at the time of revocation shewill while under
testamentaryguardianship necessarynot and lacked thewas under

capacity. Accordingly, court held that the revocation of Stellathe
nullity appointedwill was a and Edmund and ChesterSnow’s

Kingsman of theas executors will.
reconsideration,Eugene raisingpetitionedSnow for the new issue

whether, changed circumstances,of due to Stella Snow’s will was
by implication probaterevoked of law. RSA 551:14. The court found

by implication previousletno revocation and its order stand. This
appeal followed.

argumentby plaintiffs’questionThe crux of the raised the initial
powerprobatethe to findis whether court had the that Stella Snow

when,will,testamentary capacity to her in anlacked the revoke
proceeding, expresslyguardianship the did notearlier court take

right awayor willSnow’s to make revoke a from her. We findStella
that, case, probatein the didunder the facts this court have such
power.

issue,clarify necessaryIn the we find it toorder to reiterate some
important probate appointedof facts. The courtthe Elizabeth
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Kingsman temporary guardian upon petitionof Stella Snow a filed
chapterunder RSA appointment464. That was fromeffective

16, 1978, September 17, 21,November until 1979. The November
1978, inquisition finding mentally incompetentStella Snow was also

provisions chapter petitiontheconducted under of RSA 464. The
requesting Kingsman’s appointment permanent guard-Elizabeth as

464,pursuant chapter evidentiaryian was filed to RSA and the full
hearing petition, 22, 1979,Auguston the held on inwas conducted

compliancefull hearing, probatewith that statute. At the the court
specific findingsno capacitymade about the of Stella Snow to make

will,or requiredrevoke a nor itwas to chapterdo so under RSA
1979,August 23, probate464. On appointedthe court Elizabeth

Kingsman permanent guardianas the of Stella Snow.
Meanwhile, chapter (Supp.RSA 1979),464-A supersededwhich

464,chapter August 22,1979.RSA took effect chapteron RSA 464-
(Supp. designedA 1979) “providewas proceduralto and substantive

safeguards property rights”for civil liberties and of individuals
guardianship.under (Supp. 1979).RSA 464-A:l It includes the

requirement probate legalthat the rights,court enumerate which
rightincluding will,the to make or a incapablerevoke a ward ofis

exercising. 464-A:9, (Supp. 1979).RSA plaintiffs argueIV The that
probate appointsif guardianthe explicitly denycourt a but does not

right 464-A:9, IV,the ward the to or amake revoke will under RSA
power,a ward,trial court has no after the death of that findto that

testamentary capacity.she lacked We do not toneed reach this
issue, however, because Stella was not chapterSnow under a RSA

guardianship464-A when she revoked her will.

court, Estate, 590,This in In re Snow 120 N.H. 419 A.2d 1095
(1980), chapter (Supp.found that 1979) appliedRSA 464-A to all

August 22,cases commenced but not ofdecided as 1979. Accord­
ingly, appointment Kingsman permanent guard­the of Elizabeth as

nullity.ian Kingsman’swas declared a appointmentElizabeth as
guardiantemporary expired 17,of SeptemberStella Snow on 1979.

probate appoint permanent guardianThe court did not a for Stella
chapter (Supp. 8,Snow under 1979)RSA 464-A until June 1981.

Therefore, 1979,our 9,conclusion must be that on October when
will,Stella Snow revoked her anyshe was not guardianship.under

Accordingly, probate power adjudicatethe court had the to the tes­
tamentary capacity 551:1;of 551:2;Stella Snow. RSA RSA see
Poplin Hawke,v. (1835). finding8 N.H. 124 Its that Stella Snow
lacked testamentary capacity when she revoked her will was not
appealed.

The appealsecond issue on is whether the doctrine of revocation
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at551:14, applied the caselaw, be toshouldimplication RSAby of
of an individualargue circumstancetheplaintiffs thatThehand.

give rise to thetomentally incompetent is sufficientbeing declared
willdiscretionary that individual’spower to declareprobate court’s

disagree.implication of law. Webyrevoked
551:13, whichconjunction with RSAread inmust beRSA 551:14

writingby a validbe revoked unlessprovides will shall notthat a
formalities, by physical act ofrequisite or somewith theexecuted

revocation of aexcepts from RSA 551:13551:14testator. RSAthe
change of the tes-implied a in the circumstancesin law towill due

making willfamily occurring the time of thebetweenor histator
475,Hoitt, 495, 3 A.Hoitt v. 63 N.H.of the testator. Inand the death

193:15, 551:14,604, (1885), held now RSA waswe that G.L.613-14
appli-theEnglish law restrictedessentially of law. Thatdeclarative

by excep-implied to fewlaw aof doctrine of revocationcation the
cases, general “revocationdid not the rule thatand establishtional

affordingchangemight by any of satisfac-circumstancesbe shown
495,revoking atId. at 3 A.tory the intention.”evidence of testator’s

614.

revoked,law, automatically byEnglish courtstheUnder
marriagelaw, prenuptial of man hisimplication of a will a after

child, herprenuptial will of a woman afterthe birth of a and aand
1146,528, 531,Rice,marriage. 390 A.2dthe 118 N.H.In Matter of

510, 636,507,Morey Sohier, (1885).(1978); v. 3 A. 6381148 63 N.H.
circumstances,may specificthis not be limited to thoseWhile court

expandsupra, this doctrine towe decline tosee In the Matter Riceof
include, law, ofrevocation the will of ana matter of the automaticas

subsequent of that will has beenrevocationindividual whose
findingnullity by upon a indi­probate court that thea thedeclared

testamentary capacity at the time of such revocation.vidual lacked

incompetencyplaintiffs of thewe find that theThe ask that
551:14, thereby allowingtriggers applicationthe of RSAtestator

then,changed which couldto other circumstancesthe court examine
discretion, give impliedrise an in law revocation.court’s toin the

implied is notHowever, revocationapplication of doctrine ofthe the
bring it withindiscretionary. of do notthe facts this caseBecause

revocation,551:14, pro­requiring theautomaticterms of RSAthe
1974 will.approvingin Stella Snow'scourt was correctbate

Affirmed.

J.,Souter, sit;not the others concurred.did


