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Although arguably may possibilitythe havedefendant foreseen the
being brought againstof toforced defend an action it in New

“‘foreseeability’Hampshire, alone has anever been sufficient
jurisdictionpersonalbenchmark for under the Due Clause.”Process

Woodson,Volkswagen Corp. supraWorld-Wide v. at 295.

Considering nature,slight quality quantitythe and of the
Hampshire,with hold thedefendant’s contacts New we that defend­

engage activitynot inant did in sufficient this State to make it fair
and to hailreasonable the defendant before our courts.

Reversed.

sit;SOUTER,J., not thedid others concurred.
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Starr, Peters, Kohls,Wadleigh, (EugeneofDunn Manchester M.&
Loan, III, orally), Club,on the brief and for IslandVan Governor’s

Inc.
Brouillard, Laconia,ofRichard P. for Glenn W. and Rita B. Sut-

ton, joined Club,in the brief of Governor’s Island Inc.
Wescott, Dyer, (Gary Westergren& of P. onMillham Laconia the

Gagne,orally), offor the defendant Robert Trusteebrief and Robert
Gagne Realty Trust No. 4.

Brock, appeals decision ofJ. These are consolidated from a the
(Cann, J.)Superior approving the recommendation of a Mas-Court

granted by(Robert Carignan, Esq.) a the Gil-ter A. that variance
Adjustment Gagne,Zoning of to the defendant Robert asford Board

Gagne 4,RealtyTrustee of Robert Trust No. be affirmed.
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zoningBecause we conclude that the board and the trial court
application “unnecessary hardship”erred in their of the standard in

case,this we reverse.
August 29,1980, Gagne purchased, by(Gagne)On the trust means

deed,single parcelsof a of ontwo land Governor’s Island in Lake
Winnipesaukee, parcelin the town of Gilford. One ofconsists shore-

land,front the alocated between lake shore and road known as
49,683Edgewater parcel approximately squareDrive. The contains

frontage just parcelafeet and has lake of over The second300 feet.
(the directly Edgewaterparcel”)“interior lies across Drive from the

70,150parcel approximately squareandshorefront contains feet.
Edgewater roughlylakeBoth the shore and Drive run north-south

area,in this with the road to the west of the shoreline.
lots,Although parcelsofeach the two once two all thecontained

conveyed Gagne ownershipto has inland been common since 1947.
parcel byThe is asshorefront taxed the town of Gilford one lot. It

single-family portion ga-acontains residence on its southern aand
rage portion. undeveloped,parcelon its northern The interior is
except for a tennis court.

September 1980, Gagne applied PlanningIn to the Gilford Board
Zoningproperty.for a subdivision of his The Gilford Ordinance

requires every building onthat shorefront lot IslandGovernor’s
frontagea ofhave lake at least feet and a total area of at least150

30,000 square requirement,feet. In order to conform to the area
Gagne lots;proposed the creation of two shorefront each would

Thus,portion parcel.include a ofsmall the interior lots wouldboth
Edgewaterstraddle Drive.

previous policy planningThe of the board had been to allow such
However,subdivisions. this court’s indecision Keene v. Town of

Meredith, 379, (1979),119 N.H. 402 A.2d 166 led the Board to rule
town,property by roadway by bythat divided a owned the and not

owner,property pur-could not be considered one forthe as lot the
meeting requirements. rulingpose of lot ofarea The effect this is

any Gagneproposal bythat to create two shorefront lots could
only parcel.involve his ofshorefront This would entail creation at

lot, only Gagnepossibleleast one substandard which would be if
zoning adjustment.could obtain a variance from the board of

14, 1980, Gagne appliedOn November for such a variance. He
lots,proposed parcelto subdivide his shorefront into two witheach

frontage. 22,572of150 feet The lotlake southern would contain
feet,square 27,111 squarewhile the northern lot would have feet.

Gagne that, variance,proposedalso as a condition of the his interior
parcel preserved open space conveyedonlybe aswould and could be

Although Gagneto an owner or abutter of the lots. inshorefront his
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questioned planningtheadjustmentofappearance before the board
legalbearing ofon effectits theinterpretation Keene andofboard’s
Accordingly,appeal.roadway, us in thisissue is not beforethatthe

interpretation of Keene wasthe board’snot decide whetherwe need
correct.

granted requested andadjustment variancetheofThe board
attaching thatrehearing, conditiontheits onaffirmed decision

open space.permanently asGagne’s parcel dedicatedinterior be
cases, propertyGovernor’s IslandtheplaintiffsThe in these

Gagne property, appealedorganization to theand abuttersowners’
master, viewingsuperior court. afterto Thethe board’s decision the

hearing,conducting affirmance ofrecommendedproperty athe and
decision, approved the recommendation.and the courtthe board’s

appealsThese followed.

grantingadopted five-part var­This a test forcourt has
recently31:72, mostiances, III. test restatedon RSA The wasbased

170,Board,Zoning A.2dRyan City 123 N.H. 459in v. Manchesterof
(1983):244

variance, applicantthe must show:“To obtain a
surrounding properties‘(1) no in value ofdiminution

suffered; granting permit(2) would be ofwould be the
interest;public (3) permitof thebenefit to the denial

unnecessary hardship the ownerin towould result
it; grantingseeking (4) permit substantialthe would do

contrary spirit ofjustice; (5) be to thethe use must not
ordinance.’”the

Vt.,173, (quoting v.at U-Haul N.H. & Inc.Id. 459 A.2d 245 Co.at of
910, 912, 1315,Concord, (1982)). ACity 451 1317122 N.H. A.2dof

subject judi-zoning to limitedboard’s decision based on this test is
primafindings fact toThe board’s of are “deemed becial review.

reasonable; appealed fromand the order or decisionfacie lawful and
law,vacated, except theerrors unlessshall not be set aside or for of

by probabilities,persuaded thethe balance of on evidencecourt is
it, is 31:78or unreasonable.” RSAbefore that said order decision
1981) added).(Supp. (emphasis

the and the trial courtissue in this case is whether boardThe
they of theof when determined that denialan error lawcommitted

unnecessary hardship Gagne. That find-in tovariance would result
board,bying expressly the court rulednot the but trialwas made

of“unique”the natureimplicitthat it in recital ofwas board’sthe
par-Gagne’s parcel. toThe decision alluded theshorefront board’s

adjoining lots, to into due an indentationcel’s narrowness relative
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shoreline; zoning requirements exceptthe the fact that all total area
setback,(frontage, etc.) by Gagne’s proposal;be metwould and the

parcelthe openexistence of interior which would be dedicated to
space, planning rulingand which theearlier —before board’s on the
legal roadwaytheeffect of have been toavailable meet min-—would

requirements. that,imum lot area The master concluded under
circumstances, “reasonably denyingthese the couldboard find that

impose arbitrary confiscatorythe variance would an and restriction
anyof the publicdefendant’s use of his land without commensurate

private advantage” unnecessaryor hardship.and would result in
disagree.We

[3, concept unnecessary hardship,The of as indefined our4]
decisions, hardshipmost recent is a Anarrow one. exists when an

unduly may put.ordinance restricts the use to which land be “The
hardship specialmust arise from a condition of the land which dis­
tinguishes respect [¿is]it from other in the sameland area with to
suitability Ryan Citythe use it iswhich zoned.” v. Manches­forfor of

Board, 170, 173, 244,Zoningter (1983);123 N.H. 459 A.2d 245 Car­
Exeter, 259, 262, 675,bonneau v. Town 119 N.H. 401 A.2d 677of

(1979) enough(emphasis added). applicationnotIt is ofthat the
mayordinance cause the to sufferlandowner some financial loss. St.

Concord, 308,Onge v. 306, 221, (1949).95 N.H. 63 A.2d 223

hardship test, deprivationFor to exist under our the result­
ing greatapplicationfrom of the ordinance must asbe so to effec­
tively prevent making anythe owner from reasonable use of the

Util’s, 812,Bedford,land. See Assoc. Home Inc. v. Town 120 N.H.of
817, 186, (1980). reasonably424 IfA.2d 189-90 the land is suitable

use,permitted groundfor a is hardshipthen there no noand for a
variance, partsif the five-parteven other four of the test have been
met.

undisputedThe land involved here fails to meet It isthis test.
Gagne’s parcel entirelythat shorefront is for assuitable use a resi­

lot; zoningdential it has been so at least since Theused 1937. ordi­
parcel everynance has the same effect on this as it ondoes other

60,000 feet; viz.,parcel squaresmaller than to render a subdivision
parcel impermissible. Any resulting injusticeof that general,is

specific, remedied,rather than and if it to be byis that must be done
way zoning byof an amendment to the ordinance rather than a var­
iance.

affirming grantThe trial court’s decree the board’s decision to a
variance is vacated.

Reversed.

Souter, JJ., sit;Batchelder and did not the others concurred.


