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pare drawing find,a scale with relative ease. We cannot under these
facts, process.that the defendant was denied due

byThe other issues raised the in appealdefendant his ofnotice
briefed; therefore,were not regardwe those issues as waived. State

Perkins, 713, 715, 504,v. 121 (1981).N.H. 435 A.2d 505

Affirmed.
Souter, J., sit;did not the others concurred.
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Gordon,Smith, general assistantattorney (Martha V.Gregory H.
general, brief), by the State.attorney brief foron the

Concord,defender, by thebrief forDuggan, appellate ofE.James
defendant.

Mitchell,defendant, appeals hisfromThe JohnPer curiam.
(DiClerieo,County Superiorby jury in Courtaconviction Sullivan

assault, (Supp.632-A:2J.) aggravated sexual RSAfeloniousof
closing argument, theportions prosecutor’s1981). of theAt issue are

testimony concerning afteralleged eventsadmission of the victim’s
photographicincident, preserveto certainand State’s failurethe the

affirm.evidence. We
dis-trial, preceding arrest werethe defendant’sthe eventsAt
thattestifiedcomplainant and the defendantputed, both thebut

Claremont, inbar in Vermontthey in went to anothermet in a bar
truck, in the truck to Claremont.and later returneddefendant’sthe

sexually herassaultedcomplainant thetestified that defendantThe
any assault.in in The defendant deniedhis truck Claremont.

During argument, prosecutor that the com-closing statedthe
plainant

govery“might to with the defend-not have been smart
place. you havefirst Those of who childrenant in the

children,undoubtedly your mytoldas I havehave told
children—

honor, objection.Yourcounsel]:[Defense
The Sustained.Court:

that, yourcan Honor.You strike[Prosecutor]:
acceptsorry to a ridePm —never

stranger.”with a
apology prosecutor,objection from the theand anAfter another

“disregardjury to that comment.”instructed thecourt

testimony partAlthough on ofthe thethe remark constituted
irrelevant, any prejudicefindprosecutor are unable toand was we
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juryto disregard comment,the defendant. The was told to the
which, anything,if irresponsibilitycalled attention to the of the
alleged anyvictim. We are convinced that error was harmless
beyond Preston, 147, 150,a reasonable doubt. See State v. 121 N.H.

32, (1981).427 A.2d 34

During cross-examination, attorneythe defendant’s tried to
complainant dependent ex-boyfriend,establish that the was on her

previously living,with whom she had been supportfor financial and
drugs, storyand that play sym­her of a sexual assault was “a for
pathy” in soughtorder to have him take her back. Defense counsel to

it dependenceshow that was of complainantbecause this that the
storyfabricated a of an andassault later moved back in herwith

ex-boyfriend. irrelevant,It was therefore not as the defendant
argues, testifyfor to onher redirect that the reason she went back to

ex-boyfriendlive with her was that she was afraid the defendant
up trywould look her pressing charges.and to herdissuade from Her

going ex-boyfriend bymotive for back to her was raised the defend­
ant, who testimonyintended to cast thedoubt on truthfulness of her
regarding improper, therefore,the assault. It was not for her to tes­
tify about her motive.

argumentThe defendant’s deprived exculpa-final is that he ofwas
tory State, processing photographsevidence because inthe some of

complainant, negativesthe sup-had scratched the film so that the
plied produce satisfactory prints. complainanthim would not The

alleged injuries cheek,forehead, jaw,had to her and arms. de-The
argued photographs, shortlyfendant allegedthat the taken after the

assault, by revealingwould have favored his case the true ofnature
injuries accuratelythe testimony. court,more than oral The trial

hearing,after a found that the scratches on filmthe were neither
by negligenceintentional nor caused pho-and further found that the

tographs, clear,if exculpatory.would not have been
dispute injuriesIt is not us aclear to how there was about to the

complainant’s head. The defendant himself testified that her head
injured truck,was open,when the door of his which she kicked

swung only disputeback and hit her. The would be over the ofcause
injury. rulingthe Given thethese circumstances and trial court’s

that,hearing, any likelihood,after a do inwe not believe reasonable
photographs judgment jury.the would have affected the of the State

Dukette, 886,472, 477,v. (1973).N.H.113 309 A.2d 889

circumstances,allUnder the we nofind violation of the
process rights Breest,due to thedefendant’s evidence. State v. 118

643,416, 419, (1978); Brady Maryland,N.H. 387 A.2d 645 v. 373



213

203, A.2d 881Berry, 470124(1963); see State v. N.H.also83U.S.
(1983).

Affirmed.

Souter, J., participate.did not
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