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Smith,Gregory attorney general Perrault,(DonaldH. J. assistant
attorney general, orally),on the brief and for the State.

P.A., (MarkMcNamara & Larsen of Lebanon A. Larsen on the
orally),brief and for the defendant.

Douglas, appealJ. The sole issue in this is whether the Trial
(Johnson, correctlyJ.) police proba-Court ruled that the officer had

partially cigaretteble cause to a duringseize smoked hand-rolled a
stop.lawful vehicle We hold thethat court erred and therefore

reverse.
byThe stopped Trooperdefendant was Trooper-State Hunter and

driving uninspectedtrainee forHamilton an motor vehicle. After
approaching vehicle, troopers par-the one of the observed several
tially cigarettes, partiallysmoked manufactured wellas as a

cigarette, ashtraysmoked tophand-rolled in an located on the of the
identifydashboard. Unable to the ofcontents the hand-rolled

cigarette by sight, (the one)the officer is whichrecord unclear as to
in, ashtrayreached removed it from the and smelled Heit. deter-

cigarette marijuana,mined that the contained and the defendant
placedwas A personunder arrest. search of the defendant’s led to

discoverythe of additional contraband.
possession marijuana,The defendant was indicted for unlawful of

drug. 318-B.-26,1(b)(2) (Supp. 1981).a controlled RSA toPrior his
trial, suppressthe defendant filed a motion to evidence of the hand-

cigarette subsequentrolled and the fruits of the search. He claimed
police probable cigarettethat the did not have cause to seize the

cigarette, alone, givebecause observation of the did not rise to a
reasonable belief that it contained contraband. The trial court

Following challengeddenied the motion. the theadmission of evi-
dence, charged, appeals.the defendant was convicted as and he now

arguesThe defendant that the seizure of thewarrantless hand-
cigarette subsequent person illegalrolled and the hissearch of were

Constitutions,both Hampshireunder the Federal and New U.S.
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Const,Const, 19, they notI, werept. becauseIV; art.N.H.amend.
probable cause.onbased

protec­defendant, case, thehas invokedas in thisaWhen
Constitution, thesefirst addressHampshire we willof the Newtions

626,Miskolczi, A.2d 919465123 N.H.Compare v.Stateclaims.
Federal Consti­rights under the(court defendant’s(1983) decided

present,his failure todue toConstitutionthe Staterather thantution
involving State constitutionalany legal theargue, issuesor brief

below, although we have oftenfullyprovision). discussedAs more
protections sim­Hampshire constitutionaland Newtreated Federal

interpretationindependent ofanilarly, are entitled toour citizens
guarantees.constitutionalState

dividedunique concept of andfederalismaWe live under
Hamp­fifty The Newsovereignty nation and States.between the

The sov­of our State.is the fundamental chartershire Constitution
government,gave powers and theereign people to the Statelimited

protectsHampshire ConstitutionRights partin I theBill of of New
potentialgovernmental abuses. Whenpeople andthe from excesses

raised, respon­abeen this court hasissues haveState constitutional
protectionssibility independent of thedeterminationto make an

ignore duty,Hampshire If thisConstitution. weafforded in the New
helpweandupto live to our oath to defend our constitutionwe fail

bycarefully safeguardeddestroy be sothe federalism that mustto
recentlyOregon rec­people. Supreme Court of the ofour The State

ognized responsibility and stated:this

point guarantees“The is ... that a state’s constitutional ...
genuine guarantees againstbewere meant to and remain

governmental trulymisuse of powers,the state’s inde-
pendent rising fallingof the and tides of federal lawcase

specifics.both in method and cannotState courts abdicate
guarantees,responsibility independentfortheir these at

peoplenotleast unless the of the State themselves choose
entirelyrightsto abandon them and entrust their fed-to

eral law.”
260,Kennedy, 271, 1316,v. (1983).State 295 Or. 666 P.2d 1323

rightshistorically people“This court has viewed the of in
light of both the United States Constitution and the ofConstitution

Settle,Hampshire.” 214, 217,the State of New State 122v. N.H. 447
1284, (1982).A.2d 1285 While the role of the Federal Constitution is

provide protectionto the minimum level of national of fundamental
rights, power interpretour court has stated that it has the to the
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Hampshire protective rightsNew asConstitution more of individual
parallel provisionsthan the of the United States Constitution. State

Settle, 214, 217, 1284,v. 122 (1982);N.H. A.2d447 1285 v.State
Osborne, 427, 433, 493, (1979); Hogg,119 N.H. 402 A.2d 497 State v.

262, 264, 844, (1978).118 SupremeN.H. 385 A.2d 845 The Court has
recognized authority holdingsthis and has stated that its not“[do]

power impose higheraffect the State’s to standards on searches and
required byseizures than the Federal Constitution if it tochooses do

Cooper 58,California,so.” (1967).v. 386 U.S. 62

appearsifEven it that the Federal Constitution is more
protective Constitution, rightthethan State the of our citizens to the

protection Hampshire requiresfull of the New Constitution that we
guarantees.consider State anyconstitutional This is because deci­

upon subjectsion we byreach based law is to review thefederal
Court,SupremeUnited States whereas we have unreviewable

authority adequateto reach a decision based on articulated and
independent grounds. Michigan Long, 3469,State v. 103 S. Ct. 3475
(1983). authoritySince this court is the final Hampshireon New
law, initial ofresolution State constitutional claims insures that the
party invoking protections Hampshirethe of the New Constitution
will expeditiousreceive an and final of thoseresolution claims.
Therefore, Hampshirewe will first theexamine New Constitution

only then, protected rights thereunder,and if we find no will we
examine the to providesFederal Constitution itdetermine whether
greater protection.

SupremeThe United States Court and its individual members
spoken independenthave responsibilityon the courts’State for their

3476,Michigan Long,States’ constitutional law. In v. id. at the Court
stated: “‘It is fundamental that state leftcourts be free and unfet­

by interpretingtered their (quotingus in state constitutions.’” Min­
Co., 551, (1940)).nesota v. National Tea 309 U.S. 557 Chief Justice

Burger responsiblehas stated: ... are“State Courts for first resolv­
ing arisingissues under their constitutions and statutes and then for
passing concerningon Reportmatters federal onlaw.” Year-End

Judiciary (1981). Independent interpretationthe 23 of constitu­State
provisions State,tional is now well Reeves v.established. 599 P.2d

(Alaska 1979) (independent interpretation of727 State constitu­
provision protectingtional individuals from unreasonable search

Brisendine, 1099,seizure); People 528,and v. 13 3dCal. 531 P.2d 119
Rptr. (1975) (same); Kaluna, 361,Cal. 315 State v. Hawaii 52055

Culotta,(1974) (same); (La. 1976)P.2d 51 v. 2dState 343 So. 977
Brecht, 264,(same); (1971) (same);v.State Mont. 485 P.2d 47157

Benoit, (R.I. 1980) Opperman,(same);State v. A.2d417 895 State v.
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Badger,673, (S.D. 1976) (same); 450 A.2dState v.675247 N.W.2d
260,Kennedy,(same); see v. 295 Or. 666(Vt. 1982) also State336
jeopardyinterpretation double(1983) (independent ofP.2d 1316

clause).

Hampshire Constitu­Although interpretingin the New
ofagreed treatmentwith the federalfollowed andtion have oftenwe

document, never have consid­provisions the weparallel of federal
fact,interpretations. weInadopt thebound to federalered ourselves

Supreme pro­Courtfrompreviously deviated United Stateshave
262, (1978),844Hogg,v. N.H. 385 A.2dIn State 118nouncements.

bindingIllinois, (1959) notv. 121 isBartkus 359 U.S.we held that
pro­construing Hampshire constitutionalin the Newon this court

separateagainst jeopardy, sov­“The samedouble and stated:tection
Supremeereignty Court hasconcept under which the StatesUnited

protect fromdoes not citizensheld Federal Constitutionthat the
permits independently to construe theirprosecutionsdual the states

264,affording protection.”as such 118 N.H. at 385own constitution
Settle, 214, (1982);v. A.2d 1284also 122 N.H. 447A.2d 845. See State

Osborne, 427, (1979). court hasA.2d 493 Onev. 119 N.H. 402State
way relationshipexpressed following between federalin the the

law:decisions and made under Statedecisions
high opinionsrespect thecourt like others has for“This

Court, theySupreme particularly providewhenof the
origins provisionsinsight to stateinto the of common the

rights onlyof a contem-federal bills rather thanand
pragmaticporary of about which‘balance’ considerations

amongmaypeople over time and thereasonable differ
expectedis be thatstates. It therefore to counselseveral

decisions, orwill to com-and courts often refer to federal
decisions, debatingmentary on in anbased such even

issue under state law.”undecided

260, 267, 1316,Kennedy, (1983).Or. 666 1321 WeState v. 295 P.2d
hereby make clear that when court cites federal or other Statethis

construingopinions provisions Hampshireincourt of the Con-New
guid-statutes, precedents merelyrelyor forstitution we on those

by Seeance and not consider bound those decisions.do our results
3469,Michigan Long, (1983).v. 103 S. Ct. 3476

Hampshire againstNew has a constitutional ban unreasonable
pre-dates I,search and seizure that the Federal Constitution. Part

19, provides:article
“Every subject righthath a be allto secure from unreason-

houses,person,able searches and seizures of his his his
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papers, possessions. Therefore,hisand all all warrants to
suspected places contrary right,search . . . are to this if

the previouslycause or of sup-foundation them be not
ported by affirmation;... oughtoroath noand warrant to

[except] formalities,be issued prescribed. . . with bythe
law.”

begin byWe reiterating interpretour discussion that we
I, 19,part article to reflect the intent theof framers that all

searches and seizures bemust reasonable. aUnless warrantless
search specificallyfalls within one of the few established and well-­

exceptions, per Settle,delineated it is se unreasonable. State v. 122
CONST,214, 218, 1284,N.H. (1982) (construing447 A.2d 1286 N.H.

I, Beede,pt. 19); 625, 125,620,art. State v. 119 N.H. 406 A.2d 129
denied,(1979), (1980) (same); Theodosopou­cert. 445 U.S. 967 State v.

los, 573, 578, 1134, denied,(1979),119 N.H. 409 A.2d 1137 cert. 446
(1980) (same).U.S. 983

proving, byThe preponderanceState has the burden of a of
evidence,the a constitutionally per­that warrantless search was

Const,supraTheodosopoulos, (construingmissible. State pt.v. N.H.
I, 19). recognized exceptionart. The on which the State relies in this

“plaincase is the view” doctrine.

officer,A circumstances,law enforcement in certain
may objects plain reviewingseize which in plainare Inview. the

cases, recognize followingview we the limitations on the doctrine:
(1) The initial intrusion which afforded the view must have been
lawful; (2) discoverythe inadvertent;of the evidence havemust been

(3) incriminatingand the nature of the evidence must have been
immediately apparent. E.g., Coolidge Hampshire,v. New 403 U.S.
443, Slade,(1971); 436, 438, 194,466 v.State 116 N.H. 362 A.2d 196

Thus,(1976). plain permitsthe view doctrine a law enforcement
clearly incriminatingofficer to seize evidence or with­contraband

warrant,out a inadvertently duringif such evidence is discovered
police activity.lawful

question appealThe insole isthis whether the incrimi­
nating immediatelynature Everyof the apparent.evidence was

justified bywarrantless intrusion must be articulable facts which
supportedwould have the of probableissuance a warrant onbased

Beede, 620, 627,cause. 125,See State v. 119 N.H. 406 A.2d 130
Const,denied,(1979), cert. (1980) (construing445 pt.U.S. 967 N.H.

I, 19). probableart. requiredThe cause for warrantless andsearch
great requiredseizure is at as as supportleast that to a warrant.

573,Theodosopoulos, 578,v. 1134,State 119 N.H. 409 A.2d 1137



235

pt.denied, (1980) (construing N.H. CONST.(1979), 446 U.S. 983cert.
306, 655,303, A.2dI, Thorp, 358also v. 116 N.H.19); see Stateart.

“probable causepreviously has held that(1976). This court658
search,shown,must, challenged, to have existedafter thebewhen

626, 125,Beede, 620, 406 A.2dv. 119 N.H.before search.” Statethe
denied, (construing(1980) Const.N.H.(1979), 445 967130 cert. U.S.

seized,may theI, Thus, plain view be19). an item inpt. beforeart.
to theprobable cause believehaveenforcement official mustlaw

incriminating evidence.is oritem contraband

recentlySupreme Court hasnote that the StatesWe United
plainrequirement of the view doc­spoken probable causeon the

that,Brown, (1983), heldthe CourtTexas v. 103 S. Ct. 1535trine. In
narcotics,packaging theincommon use of balloonsin view of the

con­probable that the balloonpolice had cause to believeofficer
substance, plainthe viewstated thatillicit and furthertained an

suspicious Id. atpermits a item.warrantless seizure ofdoctrine a
bindingAlthough a of Federalis as matterthat decision1541-43.

interpretinglaw, into follow it ourwe choose notconstitutional
State Constitution.

enough.suspicion To allow aon mere is notSeizure
upon probable thepolice cause would violateto act less thanofficer

partagainst afforded inprotection search and seizureunreasonable
anything plainI, viewan to in19. It would allow officer seizearticle

permitting of asuspicion, unreasonable seizureon mere thus the
investigationperson’s is in an effortproperty while a further made

by I,something incriminating. permitted partnotto find This is
sought pro­precisely one of the framers toarticle 19. It is the evils

scribe:

presence probableor of“The absence cause is determined
by designedobjectivereference an to measureto standard

probability activity uponthe or likelihood of criminal based
givena set of and isfacts circumstances. The test whether a

prudent positionperson of offi-reasonable and in the the
pos-cer who conducts the or arrest andsearch makes the

knowledgehissessed of would believe that seizable items
beingor has orcould be found that an offense been is

committed.”
303, 306-07, 655,Thorp, (1976).State v. 116 N.H. 358 A.2d 658-59

determining cause,probableexistence of“In the courts are not
Rather,by rigidbound mathematical calculations. courts must

practicalapproach with forthe issue a concern the ‘factual and con-
men,everyday prudentlife whichsiderations of on reasonable and
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technicians,legal Stevens, 287, 290,not act.’” State v. 121 N.H. 428
1241, 1243 (1981) (quoting part States,DraperA.2d in v. United 385
307, (1959)).U.S. 313

expertise experienceIt is clear that the and of the law
probableenforcement officer are relevant to the cause determina­

tion. Officers are entitled to draw reasonable inferences from the
light knowledge prior expe­facts available to them in of their and

if provide probablerience. We hold that facts sufficient to cause to
object incriminating immediatelyan apparentbelieve is are to the

officer, probable requirementthe plaincause of the view doctrine is
met.

Turning case, cigarettesto this we note that allnot hand-rolled
Consequently, saycontain contraband. we cannot that observation of

cigarette, by itself,a pru-hand-rolled would lead a reasonable and
person cigarettedent illegalto believe thethat contained an sub-

suspicionstance. To transform mere about the ofcontents the hand-
cigarette cause,rolled a probableinto reasonable belief based on the

officer corroborating instance,must articulate additional facts. For
might arrestingit abilitybe shown that the officer had the to dis-

tinguish marijuana bycigarettes sight,hand-rolled and tobacco or
perceived marijuana,that he the odor of or that the defendant made

gesture attempta cigarette,furtive in an to conceal the or that the
incriminating.defendant’s wasconduct otherwise

providesThe record us corroboratingbefore no evidence of such
previously mentioned, initiallycircumstances. As the defendant was

stopped drivingfor inspectionwithout an sticker. The record shows
drivingno erratically,evidence thethat defendant was that he was

physically impaired gesture. Further,or that he amade furtive the
marijuanarecord shows neither thethat officers smelled nor that

any incriminating priorthe defendant made statements to seizure of
cigarettethe butt.

The troopers special expertiserecord fails to show that the had in
identifying cigarettes containing contrary,illicit substances. On the

Trooper-traineethe record states that Hamilton was iden-unable to
tify cigarette, by sight, Trooperthe and that Hunter could not tell the

cigarettedifference anybetween a hand-rolled tobacco and other
cigarette. appears justificationhand-rolled It that the sole for the

troopers’ cigarette marijuanabelief that the contained was that it
pinchedwas hand-rolled and at the end.

inthat this case theWe hold observation of the
cigarette probablehand-rolled didalone not establish cause. It is

that, situations,true in policeman’ssome a trained observations of
typescertain of willcontraband be deemed sufficient to meet the
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has suffi-An whoplain officerrequirements the view doctrine.of
support his beliefrecognize and cancontrabandexperience tocient

incriminating articu-withobject evidenceoran is contrabandthat
probable cause.may requirement ofmeet thelable facts

reachingargues trooper’s inconductaThe thatState
suspicious-lookingto retrieve thethe automobileinto defendant’s
did in fact containthat itcigarette it to determinebutt to examine

upon probable cause. Thismarijuana was reasonable and basedboth
plain orpermitted the view doctrinetwo-step approach is not under

only if itI, legitimate is imme­part is19. Seizureunder article
they or evidencediately police have contrabandapparent to the that

intrusion;precede the mere sus­mustthem. Probable causebefore
object onenough. police to seize anpicion a officernot To allowis

investigate whether it isprobable cause in order to furtherless than
againstprotection unreasonableviolates the defendant’scontraband

I,part “[A]nyinprovided article 19. intrusion insearch and seizure
evil, allway no intrusion at isis an so thatof search or seizurethe

Hampshire,Coolidge[probable New 403justified v.without cause].”
443, (1971).U.S. 467

argues is “reasonablesuch an intrusionThe State that
well-delineatedThis court has utilizedunder the circumstances.”

guidelines judging thespecifically exceptions forestablished asand
governmental hoc determinationsof Adreasonableness intrusions.

judicialandenforcementof “reasonableness” introduce into the law
confusingprocess yet flexible andanother threshold determination

dispositionorderly cases. Thebe for the fair of criminalto made ánd
requirementsafeguards of the warrantframers did not intend the

merely allowingby officials tobe law enforcementto circumvented
guaranteesreasonablyact under the circumstances. Constitutional

uniformly clearly defineda and code ofwere meant to be mandated
recognizedprocedure. exceptiona to the warrantcriminal Absent

requirement, peris se unreasonable.a warrantless search
illegal HampshireBecause the seizure was under the New Consti-

tution, court not thethe need reach federal issue.

and remanded.Reversed

Souter, J., sit;did not the others concurred.


