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Cleveland, Bass, (MichaelWaters & of MoyersConcord C. and
Rayment brief,David W. on Moyers orally),the and Mr. for the

plaintiff.

Bianco, Jr., Concord, byJames J. of orally,brief and for the
defendants.

Brock, defendants, Walter,MurrayJ. The (Murray Walter)Inc.
Fidelity Guarantyand United States Companyand Insurance

appeal(USF&G) grantingfrom plaintiff’sthe of the motion for
judgment,summary permitting plaintiff $58,282.80the to recover

performance plaintiff,a Equipment,on bond. The D. W. Clark Road
(Clark) cross-appealedInc. has from the denial of its claim for inter-

attorney’sandest fees.
following underlying 1979,dispute.The facts are not in In Mur-

Walter,ray general contractor, publica entered into a works con-
Citytract with the of Concord in connection with the construction of

facility.a waste water treatment 447:16,In accordance with RSA
performance bond, namingUSF&G executed and delivered a Mur-

ray principal surety,Walter as and uponUSF&G as conditioned the
payment by Murray Walter for labor and materials furnished to the
project by subcontractors, suppliers. Murraymaterialmen and Wal-

Binghamtonter then entered into a subcontract with Public Service
Garage Corp. (Binghamton) purchasefor the of a Vactor Model

PumpM800 and Tank Bing-Unit mounted on a 1980 GMC truck.
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wherebyhamton, turn, plaintiff Clark Clarkin contracted with the
pump$58,282.80. wassupply pump for Thethe Vactor unitwould

Binghamton, then delivered it toto whichinstalled and delivered
Murray project.for in withWalter use connection the

Murray pumpCity paid forWalter the VactorThe of Concord
Bing-paymentMurray partiala toWalter madeunit and truck.

havingBinghamton bankruptcy anyfor madefiled withouthamton.
against performancepayments then filed a theto Clark. Clark claim

13,County Superiorin on October 1981.bond the Merrimack Court
17, 1981, petitiona to its claimNovember Clark filed enforceOn

pursuant to RSA 447:18.
12,Aprilsummary judgment 1982. TheonforClark moved

motion,hearing Masterobjected. theAfter a on thedefendants
plaintiff’s motion forClancy, Esq.)(Frank recommended that theB.
$58,282.80,granted but thatsummary judgment in amount ofbe the

attorney’s Byrequested and fees.plaintiff be denied the interestthe
29, approvedJuly 1982, (Souter, J.) theSuperiorthe Courtoforder

parties appealed. For the reasonsBothmaster’s recommendation.
grantedfollow, properly thetrialwe hold that the courtwhich

summary judgment affirm.plaintiff’s andmotion for

granted only“Summary pleadingsifjudgment be theshould
genuine ofpresent no issues material fact.”submittedand materials

724, 726, 1216, 1217 (1982);Maxfield, A.2d122 449v. N.H.Montrone
argue491:8-a, that there is aIII. defendantssee also RSA The

facts; i.e., fil­genuine timeliness of theissue as to two material the
ing pursuantof to RSA 447:17 and theof statement claimClark’s

on bond.claimed theamount
ofpertinent part: obtain the benefit thein “ToRSA 447:17 states

having anybond, any claim for laborperson, corporationfirm or
tools,materials, equipmentmachinery, furnished asperformed, or

shall, acceptancedays completionthe andwithin 90aforesaid ofafter
contracting party, the claim.project by the file statement ofthe ... a

1,argue Apriladded.) that either(Emphasis The. .” defendants.
30,(the pump) orof for the Junedate Clark’s invoice Vactor1981

Murray(the by City paidhad Wal-which the of Concord1981 date
comple-equipment) be the date offor should termedter the Vactor

13, (theproject 1981acceptance the and Octoberand of thattion
days.was of 90filing claim) therefore in excess theof of thedate

is of dates is relevant toit doubtful that either theseWhile
project,completion acceptance we note thatand of thethe date of

objection ornot in the defendant’s itsthis issue was raised either
summarysupport objection to motion forin of its theaffidavit
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judgment, Carbur’s,and will appeal.therefore we not consider it on
Inc.,Concepts, 421, 423, 1109,Inc. v. A & S 122 N.H. 445 A.2dOffice

Furthermore,(1982).1111 the president,affidavit of Clark’s which
accompanied summary judgment,its motion for recited that the

timely days.claim had been filed within the 90 Facts stated in the
accompanying areaffidavits deemed admitted unless contradicted
by opposing partyor thecounter-affidavits files an affidavit show-
ing specifically clearly groundsand believingreasonable for that
contradictory presentedevidence can be at a trial but cannot be

by 491:8-a,furnished affidavits. See RSA II.

argue genuineThe nextdefendants that there is a issue as to
plaintiffthe the allegedamount claimed on bond. inThe both its

accompanyingmotion and affidavit that the defendants owed
$58,282.80 principal plaintiffas the amount. The attached an in­

reflectingvoice this amount. The defendants in their counter-affi­
“disputedavit the presentedamount of the claim which has been

by Equipment,and is claimed D. W. Clark Road WeInc.” hold that
genuinedenialthis mere is insufficient to araise ofissue material

Community Welch, 322,320,fact. v.See Oil Co. 105 N.H. 199 A.2d
107, Bois,(1964); 72, 74, 540,see also109 Lortie v. 119 N.H. 398 A.2d

(1979).542

argueThe defendants also that the instatements their affi­
regarding “competing paymentsdavits claims for various related to

the trucks” plain­Vactor which “exceed the total amount which the
agreed pay”tiff sufficiently theyhad to raise nowwhat charac­[sic]

charge-backsof recovery by plaintiff.terize as issues and double the
argumentWe to partyfind this be without merit. adverse“[T]he
uponmay allegations pleadings,not rest mere denialsor of his but
by byresponse, depositions,his affidavits or reference to answers to

interrogatories, specific showingor admissions must set forth facts
genuine 491:8-a, (Emphasisthat is a RSAthere issue for trial.” IV.

added.) allegations by specificThese failthemselves to set forth
showing genuineafacts issue for trial. See EngineeringArmand

Co., Labrie, Inc., 107, 110, 15,AdrienInc. v. A. 121 N.H. 427 A.2d 17
Willis, 980,(1981); 983, 264,Arsenault v. 117 N.H. 380 A.2d 266

(1977).

that, upon pleadingsholdWe based the and affidavits before
him, determiningthe trial court was correct in that there was no
genuine any fact, plaintiffissue as to material and that the was

judgmententitled to as a matter of law.
appeal regardingThe defendants set forth issues in their notice of
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plaintiff requiredappliedto whether isthe choice of law be and the
against Binghamton’s assigneeproceed of accountsto receivable

asserting against performanceprior to a claim as the bond. We do
passing innot view the defendants’ reference to these issues their

raisingproperly appeal,as those issues on webrief and therefore
waiveddeem them and decline to address them.

plaintiff cross-appealedThe has from the denial of its custom­
chargeary correctlyinterest of 18%. The master stated that the

plaintiff is not entitled to interest at the rate of 18% unless it has
agreed agreement(Supp. 1981).to.been See RSA 336:1 The shall be

writing. plaintiff accompanyingin Id. The instated its motion and
affidavit that it is entitled to the 18%rate because that is its custom­
ary objected by plaintiffrate and was never to the defendants. The

sampleasubmitted statement form which recites athat finance
charge chargedof 18%is on all overdue accounts. We hold that this

plaintiffwas insufficient and that the has failed show itsto entitle­
judgment 491:8-a,ment to on this issue as a matter of law. See RSA

III.

plaintiff cross-appealedThe has also from the denial of
491:8-a, V,attorney’s RSA to orderfees. authorizes the court the

attorney’spayment partof reasonable fees as of the reasonable
filingexpenses bycaused the of affidavits if the court finds that the

party presented solelyopposing inits affidavits bad faith or for the
delay.purpose plaintiff failingof The accuses the defendants of to
plaintiff’s petition candidly raising clearlytheanswer and frivolous

arguesplaintiffdefenses. The that this withinconduct falls the de­
scription Adams,of “bad faith” as indiscussed Harkeem v. 117 N.H.
687, (1977).A.2d377 617 The master found that the defendants did

faith, vexatiously, wantonly,not act “in bad oppressiveor for rea­
presentedsons” and that the affidavits were not in bad faith or

solely purpose us,delay.for the of On the record before we are
unable to find that the master abused his discretion.

Affirmed.
Souter, J., sit;did not the others concurred.


