
286

Rockingham
No.82-501

Herman J. Groth

v.

Dairy Farm,Johnson’s Inc.

16, 1983December



287

Kalil, Jr., Northwood, orally,by for theof brief andEarl L.
plaintiff.

III,Meneghin,Gage, (Peter on the briefof Exeter A.&Scammon
orally), the defendant.and for

dispute over thequiet involves aThis action to titleCURIAM.PER
ownership parcelboundary of a 9.68-acreline and theof alocation

belowof the court thatWe affirm the decisionof land in Northwood.
plaintiff.quieted indisputed property be thetitle to the

in share a common bound-parties land Northwood andThe own
boundary and theto the east of theary. plaintiff’s land liesThe

acquiredplaintiff threeproperty to the west. Thedefendant’s
estate, by separate descrip-threeadjoining parcels real describedof

13,January parceltions, Each isby dated 1981.of Coledeed Joan
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by Turnpikeinlocated Northwood and is bound on the south Road
by Canterbury parceland on the north firstRoad. The listed is de-

containing eighteenasscribed acres “more or less” isand imme-
of, abuts,diately plaintiff’s parcel.east and the second listed The
parcel containingsecond listed is asdescribed seven acres “more or

of, abuts,immediatelyless” and is and theeast defendant’s land.
parcel containingThe third listed is described as two acres “more or

less,” plaintiff’s parcel. (Seeis ofand southeast the first listed at-
diagram.)tached
defendant, by Johnson, January 30,The deed from Samuel dated

(parcel therein), parcelII is1979 described the owner of a of land in
by TurnpikeNorthwood likewise bound on the south Road and the

by Canterbury containingnorth IIRoad. Parcel is described as fif-
immediately of, abuts,teen acres less”“more or and lies west and

plaintiff’s parcel. (See diagram.)the listedsecond attached
plaintiff land,parcela lyingThe claims title to 9.68-acre of

Canterbury Turnpikebetween Road and Road and bound on the
stonewalls,by parcel.westeast and as his second listed The defend-

ownership parcel being partant claims of parcelthe same as itsof
II.

view, Morse,(Mayland Jr.,After a trial awith the Master H.
Esq.) property quietedrecommended that title theto be thatand the

solely plaintiff.land Superiorbe decreed as the land of the The
(Bean, recommendation,J.) approvedCourt the master’s and the

appealed.defendant We affirm.
descriptiondeed plaintiff’s parcelThe of the second listed indi-

by Canterbury north, bycates that it is Turnpikebound Road on the
south, byRoad on the and a stone wall on west.the It is bound on the

by formerly Thus,east land of identify“now or Alvin toRoberts.”
plaintiff’s parcel, necessarythe second it is to determine the location

formerly Roberts, particular,of the land of Alvin and in the west-
erly boundary property.of Roberts’

trial, parties agreedAt the the that reference to Alvin Roberts
appears plaintiff’sin parcel.the chain of title to the first listed The
description reads, pertinentparcel part,of inthat as follows:

westerly by [Turnpike“thence ... to land now orRoad]
formerly Johnson; bynortherlyof Charles W. thence said

[CanterburyJohnson as the nowland wall stands to
Road]

interpreted description callingThe master this aas for wall as a
establishing westerly boundary plaintiff’smonument the of the first

parcel. descriptionThe master thus requireconstrued the to a stone
easterly westerlywall both plaintiff’sat the and boundaries of the
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to the 9.68-the titlethatrecommendedparcel. He thenlistedsecond
secondplaintiff as hisin theto bebe decreedparcel of landacre

by Cole.acquired him from Joanparcel,listed
gone beyondhaveargues shouldthe masterthatdefendantThe

plaintiff’s deed andinparcel thedescription the firstofthe
in thelanguage to aidearlier deedscompelling ofthereviewed

boundary land.westerly of Roberts’of thedetermination
ownershipearly commonfrom antheir titlesparties deriveBoth

thethe calls ofthatcontendsThe defendantEmerson.in Charles
refer-property clearacquired maketheby Emersonwhichdeeds

Emerson,argues thatrange alsolines. The defendantandto lotence
title,ofconveyance plaintiff’s chainoriginal in themaking thein

arguesThus, defendantacquired. theparcel heconveyed samethe
lotparcel is theboundary plaintiff’s firstwesterly of thethethat

stonethirty-one, is east of boththirty whichlotlot andline between
position, the defend-diagram.) support of itsIn(See attachedwalls.

original convey-thein the deed ofclausepoints to a referenceant
thirty.”“being part lot numberparcel ofasidentifies theance that

the bounds ofhowever, goes particularlydeed, to describeonThe
by theon the westparcel as boundtheparcel and describesthe

southerlywall, onthenceat the stone“land of Charles [Emerson]
Emerson....”land of Charlesstone wall andsaid

correctly the defendant’sreport states thatThe master’s
plaintiff’sindescriptions in deeds thedisregards theargument the

long walls at the west­title, included calls forhaveof whichchain
where,thatadjoining property. It is well establishederly side of the

definite,here, description that is certain andparticularthere is aas
Pageidentifying priorin deed. v.reference aprevail thewill overit

130, par­568, 570, (1973). theDowns, 132 When311 A.2d113 N.H.
mayunambiguous, not be used asdescription is referenceticular

preciselyconvey isgrantor less thanintended tothat theevidence
ambiguity.described, may create an Id.reference be used tonor the

only identify land. Id.is to thein such a case usedThe reference

agrees that athe master’s determinationdefendant withThe
par­boundary plaintiff’swesterly second"of theestablishes thewall

requiredhowever, thatargues, erred when hethat the masterItcel.
boundaryeasterly because no sucha stone wall at thethere exist

argumentin the deed. The defendant’sis called formonument
by reference todescribedignores principle land isthe that “[w]here

abutting accurately deter­abutting lines can bethean land and
mined, adjacent a Kennetttract becomes monument.”line of thethe

783,Co., 30, 33, 226 A.2d 786108 N.H.Corporation v. Pondwood
(1967).
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The defendant contends that findingthe master erred in that
parceltitle to the 9.68-acre should be plaintiff.decreed to be in the

support position,In arguesof its the defendant there was a discre­
pancy belongbetween the area thus plaintiffdeemed to to the and
the total area called infor the deeds. The reportmaster’s states that
“the walls to which reference properlyis made when located on the

provideterrain permanencemonuments and calls of entitled to
precedence acreageover . . . references.” This determination is in
accordance with the traditional groundrule that monuments on the

Prescott,control over inmeasurements a deed. Mastin v. 122 N.H.
353, 355, 556, (1982).444 A.2d 558

The oflocation monuments and the determination of
questions master,boundaries are fact,for the as the trier of to

Breault,MacKay 135,decide. 140, 1099,v. 121 N.H. 427 A.2d 1102
(1981). Our review of the record indicates that there was substantial

supportevidence to the Consequently,master’s decision. we will not
Cooper Barilone, 203, 206,disturb it. v. 619,123 N.H. 459 A.2d 622

(1983).

arguesThe defendant next that the master erred in find­
ing that the inevidence the record was insufficient to establish that

disputedtitle to the area bywas vested in the defendant adverse
possession. The master found that the “descriptiondefendant’s was
vague general appliedand permissiveas it to the use . .. under lease

arrangementsor oral predecessorswith plaintiff’sin the chain of
givetitle. Such use could bynot however rise to title adverse use or

possession.” It is well “permissiveestablished that use can never
ripen byinto possession.” Rancloes,title Averyadverse v. 123 N.H.
233, 238, 622, (1983).459 A.2d 626 per­Whether a use is adverse or
missive is an issue of byfact to be determined the trier of fact. Id.
Here, there was sufficient reasonablyevidence for the master to find
that the Therefore,defendant’s use was not adverse. we will not

findings.overturn the master’s

Finally, arguesthe defendant that the master made cer­
tain prejudicialerrors that were to it. Our review of the record indi­

although findingscates that erroneous,certain theywere were
inconsequential. There is substantial supportevidence to the mas­

recommendation,ter’s and we find no reason to disturb it.

Affirmed.



291


