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Smith, attorneyGregory general (Brian Tucker,H. T. assistant
attorney general, orally),on the brief and for the State.

Cristiano, Green,Kromphold, Heed, Keene,McMahon & of and
Smith,Upton, (Peter&Sanders of Concord Heed andW. Russell F.

brief, orally),Hilliard on the and Mr. Heed for the defendant.

Brock, defendant, Kaplan, appealsJ. The Kathleen from the
complaint chargingdenial of her tomotion dismiss a her as an

second-degreeaccomplice to murder. At the time the motion was
filed, already guiltypled complainthadshe to the but had not been

Subsequent plea, principalsentenced. to her the named was tried
acquitted.and The isissue that we must decide whether the doc-

estoppel appliedoftrine nonmutual collateral should tobe so as bar
prosecution accomplicethe of an in a criminal case when the named

principal acquitted.has been We hold that the doctrine notshould
appliedbe and affirm the denial of the motion dismiss.to

Gagne originallyThe anddefendant William were forindicted the
capitalcrime of murder in the death of the defendant’s husband.
subsequently indictments,prossed Septem-The State nol these inand

1982,ber pursuant agreement,to an the defendant waived indict-
pled guilty complaint chargingment accompliceand a anto her as
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63Q:l-bmurder, Thesecond-degree RSA 626:8. com-RSA andto
allegedplaint that the defendant

degreeaccomplice secondtocommit the crime of“did
that, promoting Mortonpurpose ofin with themurder

Gagne todeath, purposelyKaplan’s solicited Williamshe
death, Gagne pur-Kaplan’s and WilliamMortoncause

shootingby him inposely Kaplan’s deathcaused Morton
(2)the head two times with a firearm.

byGagneKaplan purposely WilliamsolicitedKathleen
($5,000.00) inagreeing payto Five Thousand Dollarshim

exchange Kaplan’s death.”for Morton
first-degreeGagne for murder. Thewas reindictedWilliam

Gagne’s foras a the State. Ontrial witnessdefendant testified at
first-degree21,1982, guiltyGagne murderwas found not ofOctober

second-degree murder andofand of the lesser-included offenses
manslaughter.

1982, (for30, to dismiss thethe defendant movedOn November
against her,vacating charge argu-apparent purpose plea)of theher

alleg-ing Gagne’s acquittal collaterally estopped fromthat the State
husband,ing Gagne whichprovingor her thethat murdered

toan element of the offense whichdefendant contends is essential
21,guilty. 1982, (DiCle-pled Trialshe had On December the Court

rico, J.) underdenied the motion. The court concluded that RSA
626:8, required Gagneprovenot be to that Williamthe State would

Thethe death of the defendant’s court includedcaused husband.
excerpts guiltytranscript pleathe of offrom the and the defendant’s

Gagne’stestimony supportat trial to its conclusion that the defend-
had of theant admitted to all the material elements that State

trial,’required, beyondprovewould be at to a reasonable doubt. The
motion,that, hearingcourt also noted the on theat the defendant’s

by testimonythecounsel had indicated that defendant stood the she
givenhad earlier.

29, 1982,On December the defendant sentenced for a term ofwas
thirty years Having timely exceptedto to oflife. the denial her

dismiss, appealsmotion to the defendant now to this court.

begin analysis accompliceWe do not our of ofthe contours
liability legislature clearly spokencleanon a slate. The has on the

626:8, VII,issue. RSA states:
accomplice may proof“An be onconvicted the commis-of

therein, thoughcomplicitysion the and thehisoffense ofof
person claimed to have not beencommitted the hasoffense
prosecuted or convicted or has been convicted of a differ-
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immunitydegree offense has an toent offense or of or
acquitted.”prosecution conviction or has beenor

provision(Emphasis added.) 2.06(7)This is identical to of the§
(ProposedAmerican Law Institute’s Penal Code.Model Official

1962) (formerly 2.04(6).) TheDraft numbered comment to this sec-§
the oftion indicates that drafters the Code were ofaware the sec-

implications policytion’s and made a deliberate choice in offavor
prosecution accomplice although principal pre-of an the has been
viously acquitted. present“While inconsistent ofverdicts this kind a
difficulty, they jury system appearare intrinsic to the and to be a

immunitygranting accomplice justicelesser evil than to the because
charge againsthas in personmiscarried the the who committed the

1,2.04(6) (Tent.offense.” Model Penal Code comment Draft No.§
1953).

previously interpreted 626:8,We have RSA VII as
“excluding] guilt principalthe of the named as an element neces­
sary Jansen,accomplice.”thefor conviction of an State v. 120 N.H.
616, 619, 1108, (1980).419 A.2d 1110 “The ofconviction accom­an
plice premised upon proofis thus of the commission of the criminal
act, guilt principal.”than the ofrather on the Id. The defendant

policy underlyingasks us to consider whether the considerations the
estoppel application,ofdoctrine collateral warrant its so as to bar

prosecution accomplicethe of the defendant as an when the named
acquitted, legislativeprincipal despite pronouncementhas been the

626:8,in RSA VII.

applicationThe of ofthe doctrine collateralnonmutual
estoppel byto casescriminal is not mandated federal constitutional

States, 10, (1980).law. See v. United U.S. 21-25 In447Standefer
determining apply cases,thatwhether doctrine should in criminal

weigh competing policy Standefer,we must considerations. In the
SupremeUnited States reasoned that a pres­Court criminal case

outweighents whichconsiderations differ from and the considera­
judicial economy estoppedtion of to party,without unfairness the

underlyingwhich is the applicationconsideration the doctrine’s in
promotingthe civil context. id.See The defendant contends that

judicial economy minimizingby repetitive litigation preventingand
judgments applicationinconsistent favors the of the ofdoctrine

estoppel cases, representsinnonmutual collateral criminal and the
controlling policybetter selection of per­considerations. We are not

by decline,thesuaded defendant’s contention and on the facts before
us, estoppelto extend tononmutual collateral criminal cases.



387

defendant,by ofthatadvanced theThe first consideration
litigation,minimizingeconomy by repetitive isjudicialpromoting

seeking applytopresent isinapplicable in The defendantthe case.
subsequentprior plea than to aestoppel to rather trial.acollateral

Thus, declining estoppel not result inapply wouldto collateral
Furthermore,litigation. concedes that thethe defendantrepetitive

KaplanGagne becomplaint alleging killed couldthatportion of the
sentencing offor convictionforthe matter remandedandstricken

Therefore,629:2, appli­thepursuant to I.RSAsolicitationcriminal
have littlewouldestoppel in the instant casecation of collateral

system.conserving of the courtthe resourcesimpact in terms of
pre-by is thethe defendantadvancedThe considerationsecond

integritythe ofjudgments which undermineof inconsistentvention
argues jailing woman forsystem. ajudicial thatThe defendantthe

husband, freeing the man she claimswhilepaying a to kill herman
undermining public’s faith in theonlypaid, result in thehave canto

judicial system.

judgments herepersuadednot that the twoWhile we are
inconsistent, involvingnecessarily differentinconsistent verdictsare

they, in and ofper impermissible, nor areare not sedefendants
settingthemselves, Harris v. Ri­a aside. Seea basis for conviction

freeingvera, 339, admittedly(1981). an345 We submit that454 U.S.
systemjudicialpromote in andguilty party does not confidence our

speculat­injustice.remedy perceived Whilenot is as anis a for what
impru­ing jury acquittal as it isa is as uselessas to the reasons for

compoundingdent, significant public in not thethere is “a interest
acquittal.”ofpossibly verdicteffect of a erroneous or irrational

Brown, 331, (Pa. 1977).335v. 375 A.2dCommonwealth

presentedpolicypersuadedare that the considerationsWe
outweigh economy estoppelofthe thein a criminal case concerns

First, case, is withoutin a the State “often thedoctrine. criminal
litigate’ prerequisiteopportunity a ofkind 'full and fair to that isof

States, Among theestoppel.” v. 447 U.S. at 22. fac­UnitedStandefer
opportunity, andand fair the factortors which limit the State’s full

us,particularly pertinent the case is the lack ofwhich is to before
doctrine, however,acquittal. estoppel isappellate of an “Thereview

underlyingupon the result achieved inpremised an confidence that
litigation substantially In the absence ofinitial was correct.the

review, procedures, confidence is oftenappellate or of similar such
Id. at 23unwarranted.” n.18.
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enforcingSecond, public in the criminal isthe interest law far
anygreater public privateinthan interest the resolution of civil

cases, significantdisputes. privateIn such civil “no harm flows from
enforcing litigant only oppor-a rule that affords a one full and fair

issue,tunity litigate is soundto an and there no reason for burden-
litigation.” States,ing repetitivethe with v.courts UnitedStandefer

U.S.447 at 24.
Finally, challengewe note thethat defendant notdoes intelli-the

voluntarygent, knowing plea and,and therefore,nature of her its
validity. Alabama,Boykin 238,See v. Roy395 242 (1969);U.S. v.
Perrin, 88, 97, 1151,122 441 (1982).N.H. A.2d 1157 The defendant

however,argues, it isthat the State’s burden to establish a nexus
Gagne killingbetween ofher solicitation and the of her husband.

argues onlyShe further shethat admitted to that which inwas her
personal knowledge, beyond, onlyif theyor to what the State said

i.e.,prove, Gagne believe,would that killed Kaplan.Morton We
however, making argumentsthat the defendant in these either mis-
perceives significance guilty plea.or overlooks the herof

waiving electingIn plead guiltyindictment and to to the
accomplice second-degree murder,crime of to the defendant

gambled State, upon so, proveon ifwhether the called to do would
Gagne actuallythat was the one who murdered her husband. The

risk the is in pleadefendant took the risk inherent all situations. She
admitted to and does not now contest whichfacts bewould sufficient

they prove.to what the Whysubstantiate State said would the State
trial,subsequently, Gagne’s proveat was unable to that he caused
speculation operateher husband’s death is and does innot the

actuallydefendant’s favor here. What the defendant is now com­
plaining retrospect perhaps bargain.isabout that in she made a bad
We decline comment on the wisdom of her choice theor harshness of

received, agree­the pleasentence but we note that the defendant’s
ment acontained recommendation as to where the defendant should

provision allowingbe peti­incarcerated and also a the defendant to
every years suspendedtion the court two afor sentence.

We conclude metthat the State has its burden when the
defendant admits to all of the accompliceessential elements of lia­
bility. that,The purpose promo­defendant has confessed with the of
ting death, Gagnepurposely agreedher shehusband’s solicited and

pay $5,000 death,to him to cause her husband’s and that her hus­
previouslyband was in fact wemurdered. As have stated in inter­

preting 626:8, VII, interpret languageRSA “we the statute's to
guilt principal necessaryexclude the of the named as an element for
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619,Jansen, 120 atN.H.accomplice.” State v.of anconvictionthe
at 1110.419 A.2d

Affirmed.

sit;J., concurred.Souter, the othersdid not
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