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unnecessary proceedWe find it to to a constitutional anal­
ysis discussed, paucityof the issue we have theand of the record

possiblea spec­would make discussion of other constitutional issues
held,anticipation hearingIn of new to isulative. the be it sufficient

First, hearing subjectto make two observations. the will be to the
procedural requirements chapter (Supp. 1983)of RSA 541-A as

by 1983, Second, processchapter guaran­Lawsamended 455. “due
agencies.”apply Appeal Lathrop,. .tees . to administrative 122of

262, 265, 505, (citation(1982) omitted).N.H 444 A.2d 506

denying appellant’sofThe order the Board of Claims the
vacated,claim will be and the matter to the forremanded board

hearing disposition opinion.and not inconsistent with this

Reversed.
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Devine, Millimet, P.A., (JosephStahl Branch of Manchester A.&
orally), plaintiff.Millimet on the brief and for the

Smith, generalGregory (Peterattorney Foley, attorney,H. T. on
orally),the Hampshirebrief and for the New forCommission

Rights.Human
Upton, Smith, (Katharine DalySanders & of Concord A. on the

orally),brief and for Leonard Briscoe.

Brock, defendants, HampshireTheJ. the New Commission for
Rights (commission) Briscoe, appealHuman and Leonard from a
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(Roberta C.(Cann, J.) approving Master’sSuperior orderCourt
compensatoryof dam-Varney, Esq.) that awardsrecommendation

Swett,against E. Inc.plaintiff, D.ages made theand counsel fees
arguing scopethe of(Swett), cross-appeals, thataside. Swettbe set

by superior too narrow and that thejudicial the court wasreview
evidentiaryincorrectly applied standards andthecommission

hiring.methodology adjudicating disparate in Swetttreatmentfor
that, damagescompensatoryofwhile the denialcontends therefore

findingaffirmed, of dis-the commission’sfees should beand counsel
bepay Briscoe should reversed.award of back tocrimination and

follow, part.partin reverse inaffirm andFor the reasons that we
carpenter.worker and Swettis a black constructionMr. Briscoe

engagedbridge company in construction workis a construction
throughout Hampshire. as a laborerworked for SwettNew Briscoe

1978,Julyproject in Hart’s Location from 1978 until Novemberon a
of the character ofhe was laid off because seasonalat which time

work.construction
1979,spring applied for with Swett at itsIn of Briscoe workthe

appliedjob first at the LisbonLisbon site. The date when Briscoe
jobdisputed. and not usein hires at the site doessite 1979 is Swett

project superintendent,applications.written Both Swett’s who has
appliedhiring authority, timekeeper Briscoeits recall that firstand

May. appliedthat he firstaround the of Briscoe claimsmiddle
reappliedof and then several more timesaround the end March

time, contends,April Briscoe heand June of 1979. Eachbetween
project timekeeperorsuperintendent the andtalked to either the

job openings.there were nowas told
seniority preference;hiring policy ofemployees,In Swett has a

i.e., preferredfor is to someone whosomeone who has worked Swett
assuming qualifiedcompany, both are fornever worked for thathas

June, succession,May, hired,job April, inopening. In Swettthe and
carpenter, all ofand a white whomtwo white male laborers male

that,previously claimshad worked for Swett. Briscoenever
lookingalthough specified typehe not what of work he was forhad

Lisbon, qualifiedpreviously aat he had told Swett that he was as
expectedcarpenter so to for a laborer’s or aand be considered either

carpenter’s position. Swett claims that it did not know Briscoe was
carpenter.qualified as a

1979, chargeJuly ofIn Briscoe filed with the commission a racial
hiring against hearingin at whichdiscrimination Swett. After a all
evidence,parties presented found in of Briscoethe commission favor

damages,pay pay, compensatoryand ordered Swett to him back
attorney’sand fees.

findingappealed of and itsSwett the commission’s discrimination
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compensatory damagesaward of superiorand counsel fees to the
1982,July superior upheldIncourt. the court the commission’s find-

discrimination,ing of unlawful but set aside the ofboth award com-
pensatory damages attorney’s beingand the award of fees inas

statutory powers.ofexcess the commission’s
by appealThe first issue raised in proper scopeSwett this theis of

by superior byreview the court of orders made the commission.
pertinent part: findingsRSA in354-A:10 states “The of the commis-

supported bysion as to the shall iffacts be conclusive sufficient evi-
on arguesdence the record considered as a whole.” thatSwett this

give findings presumptionstatute does not the commission’s a of
reasonableness, as governing appealssuch that found in RSA 541:13

agencies. Rather,to this court from orders certainof administrative
contends, permitsSwett RSA type354-A:10 the of whichreview

governing suspension,exists under statutes the review of the revoca-
tion, Power, 28,27,or denial of licenses. AllardSee v. 122 N.H. 440

450, Steere,(1982); 469, 472,A.2d 451 Kozerski v. 121 N.H. 433 A.2d
1244, (1981). Accordingly,1245 superiorclaimsSwett that the court
may disagree.additionalhear evidence. We

parties aggrieved byRSA 354-A:10 allows a decision of the
petitionfile a superior requestingcommission to in the court that it

takingthe case the purposeremit to commission for the of addi­
partyif the groundstional evidence shows reasonable for its failure

present originally. statutoryto such evidence We thatbelieve this
provision legislative superioraindicates intent that the court itself

takingin provisionnot be involved further evidence. ofThis RSA
superfluouswould be if354-A.TO we towere hold otherwise.

We scopeconclude the ofthat review envisioned under
analogousis to RSARSA that under 541:13.354-A:10 See Scarbor­

Inc., 710,Enterprises, 707, 1304,ough N.H. 422v. R.T.P. 120 A.2d
(1980); Arnold, 803, 809, 790,Scarborough1307 v. 117 N.H. 379 A.2d

us,(1977). superior794 on weBased the record before hold that the
appliedcourt the correct of review in thisstandard case.

arguesSwett next applythat the commission did not the correct
evidentiary methodologystandards and prooffor disparateof treat-

hiring.ment in The applicationcommission’s legalanof incorrect
standard would permittingconstitute an error of law the court to set
aside the commission’s notwithstanding anyorder presumption of
propriety may givenwhich fact-finding.be its

The SupremeUnited States Court has set forth the allocation
of presentation proofburdens and the order of private,of in a non-­

alleging employment See,class action e.g.,discrimination. McDon-
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792, ap-Green, (1973). We haveCorp. 411 U.S. 802Douglas v.nell
chapter Seebrought 354-A.RSAcases underplied tothese criteria

807-08,Arnold, UnderA.2d at 793.Scarborough 117 at 379v. N.H.
may prima facie case of discrimi-law, out aBriscoe makecasethis

minority; (2)belonged that heshowing aby to(1) that henation
employer wasjob for thequalified for whichaapplied for wasand

qualifications he wasdespite hisseeking (3)applicants; that
openrejection position remainedtherejected; (4) after histhatand

quali-applicants with Briscoe’sseekemployer tocontinuedand the
802;Green, 411 at BurnsDouglas Corp. U.S.v.McDonnellfications.
1111,406-07,401, 1114Gorham, 445 A.2d122v. N.H.Town of

(1982).

had the fourBriscoe satisfiedThe commission found that
presumption of discriminationprima facie case. Aof aelements

arose, produceto evidence thatthe burden shifted to Swettthen and
legiti­rejected, preferred, for aor someone else wasBriscoe was

Gorham,nondiscriminatorymate, 122See Burns v. Townreason. of
Dept.408, (citing Communityat Texas445 A.2d 1115N.H. at of

Burdine, 248, (1981)). The commissionv. 450 254U.S.Affairs
testimony project superin­of Swett’sexpressly to credit thedeclined

timekeeper they know thatits did not Briscoe hadtendent and that
training carpenter,experience that he first came to theand as a and

Mayin the not before. The commission didsite middle of andLisbon
testimony presented,evidence heso view Briscoe’s and otherin of

including they accompaniedhadwitnesses who that Bris­testified
Mayprior ofcoe the Lisbon site to the middle 1979.to

testimony theyargues wasthat Swett’s witnesses thatSwett the of
applying May,the middle of whichdid not recall Briscoe before

,ofsimply and thus theimplies Briscoe was overlooked victimthat
However, argues, even if the commissionan innocent error. Swett

credibilitytestimony, is annot this a disbelief of Swett’sdid credit
inadequate upon intentional discrimination onbasis which to find

israce which the ultimate burden Briscoe bears. Wethe basis of
disagree.

mayproof discriminatoryof intent be difficult. TheDirect
discriminatoryprima by prooffacie case serves as a means which of

Brodin,evidence. Seecan be inferred from circumstantialintent
the Title VII Action: AThe Causation in Mixed-MotiveStandard of

292,Policy Perspective, (1982).L.Social 82 Colum. Rev. 299-300
discrimination,case,” employment is“Prima facie in the context of

mandatory, presumption.legallyin sense of a rebuttableused the
Burdine,Dept. Community 450 at 254Texas v. U.S. n.7.of Affairs

it,Therefore, legally mandatoryemployerif the fails to rebut the
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presumption prevails judgmentof intentional discrimination and is
complainant.for the id. atSee 254.

satisfactorily prima showingTo rebut a facie of discrimi­
nation, legitimate,Swett must nondiscriminatory“articulate some

rejection.”reason Douglas Corp. Green,for McDonnell v.[Briscoe’s]
implicit411 at 802.U.S. We believe that in this burden is the

requirement that Swett’s evidence must also be credible. ‘“[A]
“prima byfacie” case so out prepon­made need not be overcome a

evidence, by greater weight;thederance of or ofevidence but the
only balanced, put equipoise, byevidence needs to be in some evi­

worthy Wigmore,. .dence credence . .’” 9 J. Evidence 2487 at§of
(Chadbourn 1981) (quoting Speas297 rev. v. Merchants’ Bank &

Co., 530,524, 398,Trust 188 (1924)) (emphasisN.C. 125 S.E. 401
added); Aikens,see United States Postal Service Bd. Governors v.of

1478, 1481 McCormick,(1983);103 S. Ct. C.n.3 Handbook of the
345, (2d 1972).Law of Evidence at 821 n.40 ed.§

We Douglas primanote that McDonnell facie show­“[a]
ing equivalent findingis the of anot factual of discrimination” and

employerthat “the must be allowed some latitude to introduce evi­
Corp.dence which bears on his motive.” Furnco Construction v.

Waters, 567, objects(1978).U.S.438 579-80 Swett theto commis­
rejection of bearingsion’s what Swett views relevantas evidence on

Specifically, rejectedSwett’s motivation. the commission as irrele­
Compliance (two yearsvant a favorable EEO Review from 1977

question) projecttime in employedbefore the of a that another black
byworker supervised hiringconstruction and which was samethe

superintendent out, however,project. pointas the Lisbon We the
subsequent Findingacknowledgment incommission’s its of Fact #5

24, 1979, Respondentofthat October had never“[a]s [Swett]
unsatisfactory also thereceived an review.” We note that commis­

accepted trainingsion into evidence from the of Theletters director
Inc.,Hampshire,Associated General Contractors of New which

praise puttingincluded for inSwett’s efforts minorities to work. In
this,light of we cannot conclude that the failed to con­commission

bearing Furthermore,sider evidence Swett’son motivation. while
prior nondiscriminatory employment practicesevidence of with

regard minority negatingto other individuals inhas some relevance
discriminatory motive, not,an inference of bysuch evidence does

itself, presumption byrebut the of discrimination raised Briscoe’s
prima Service,facie case. See v.Cross United States Postal 639 F.2d
409, (8th 1981).414 Cir.

We conclude that Briscoe’s ultimate persuadingburden of
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discriminationintentionalvictim ofhe was theof fact thatthe trier
byshowing, credible evi-by prima unrebuttedfacieais satisfied

con-We furtherrejected other reason.for somehe wasthatdence
standard,applied thisandunderstoodthe commissionclude that

bysupported evi-finding is sufficientof discriminationitsand that
affirm thisWe thereforeas a whole.record considereddence on the

pay.finding of backand the award
authority .of the commis-thetwo issues raised concernThe final
attorney’s adamages fees to suc-compensatory andsion to award

354-A:9, II, part:pertinentincomplainant. statesRSAcessful
findings of fact and shallitscommission shall state“[T]he

respondent an orderto be served on suchissue and cause
respondent suchrequiring to cease and desist fromsuch

discriminatory affirm-practice and to take suchunlawful
to) hiring,action, including rein-(but not limitedative

employees, with or withoutupgrading oforstatement
membership any respondentinpay, restoration toback

full,organization, equalextension of andor thelabor
accommodations, advantages,unsegregated facilities and

judgmentpersons, ofprivileges all in the the com-to as
mission, chapterof thispurpose andwill effectuate the
including reportrequirement of the manner of com-a for
pliance. ...”

damages attorney’sconceding compensatory and fees arethatWhile
354-A:9, II,by Briscoe and the com-expressly RSAnot authorized

argue types well within the commis-that these of awards aremission
there,authority, require Swett “to suchas to takestatedsion’s

commission,judgmentin of the will... as theaffirmative action
urgeschapter.” that bothpurpose of Counsel RSAthe thiseffectuate

1981) support1981) (Supp. are(Supp. and RSA 354-A:13354-A:l
II,354-A:9, grant power.of RSAinterpreting as a broadfor RSA

Chapter”1981) “Purposes of is a(Supp. and354-A:l is labeled
againststrong legislative pronouncement the evils of discrimination.

part provisions1981) of(Supp.13 in thatRSA 354-A: states “[t]he
liberally accomplishment ofchapter for theshall be construedthis

purposes thereof.”the

agree compensatory damages and coun­that ofWe awards
effectuating the elimination andwould be consistent withsel fees

However, interpretto thewe declineprevention of discrimination.
354-A:9, II, broadlyby Bris­as counsel forrelief authorized RSA as

suggest. Although the statute states “suchthe commissioncoe and
added)action, to)”including (emphasis(butaffirmative not limited
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argued expansiveand it is that these words are rather than restric-
tive, examples 354-A:9,we note the ofthat varied relief which RSA
II, expresslydoes equita-authorize the commission to order are all

enlargesble in nature. We decline to hold that this statute the com-
authority encompassmission’s so as to other forms of relief such as

damages.compensatory Notwithstanding juris-the fact that other
interpreted provisionsdictions have identical or allowingsimilar as

compensatory damages, prefer expresswe to await a more indica-
legislaturefromtion the that its isintent toindeed authorize the

damages.compensatorycommission to award

hold, however, empowersWe that RSA 354-A the commis­
attorney’ssion to award Althoughreasonable fees. the statute does

expressly fees,attorney’snot authorize awardthe of their award in
appropriate is grantedcases consistent with the discretion the

fashioning equitable legisla­commission in remedies in view of the
purposetive behind the statiite.

part part.in and reversed inAffirmed

Souter, J., sit; Douglas, J., part;notdid dissented in the others
concurred.

Douglas, J., dissenting part: respectfully disagreein I with the
majority opinion chapterwherein it finddeclines to that RSA 354-A

compensatory damages.authorizes the commission to award
chapter legislative354-ARSA was enacted as a broad scheme

designed to eradicate the evil of unlawful In adiscrimination.
strong purpose, legislatureofdeclaration the found and declared:

practices against any“that of discrimination of its inhab-
sex, race, creed,age, color,itants because of marital sta-

tus, physical originhandicapor mental or national are a
concern, onlymatter of state that such notdiscrimination

rights proper privilegesthreatens the and of its inhabit-
ants but and ofmenaces the institutions foundation a free

peace, order, health,democratic state and threatens the
safety general ofand welfare the state and its inhabit-
ants.”

(Supp. 1981).1RSA 354-A:
Accordingly, legislaturethe declared it an' unlawful discrimina-

tory practice deny employment, organization membership,to labor
housing accommodations, public advantages,theaccommodations and

sex,privileges age, race, creed,andfacilities thereof on the basis of
color, status, physical origin.marital or handicapmental or national

(Supp. 1981).RSA 354-A:8
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act, Hampshirepurposes the theTo effectuate the of New Com-
Rightsfor was created and authorized “tomission Human eliminate

givenprevent general jurisdictiondiscrimination” “wasand and
power purposes.” (Supp. 1981). spe-and for such RSA 354-A:l More

cifically, commission,(Supp. 1983)RSA 354-A:9 authorizes the after
finding discriminatory engagedpracticethat an unlawful has been
in, issue “to suchto a cease and desist order and take affirmative
action, reinstatement,including (but to) hiring,not limited or
upgrading employees, pay judg-with or without back ... as in the

commission, purposes chapter....”ment the will the thisof effectuate of
added.)(Emphasis

legislature empowerThere can be no doubt that the intended to
authority fight by givingthe commission with the to discrimination
effectively implement policyit the tools with which to the of elimi-

First,nating preventing by using phraseand discrimination. the
“including to,” legislature impliesbut not limited the that measures

mayspecified byother than inthose the statute be taken the com-
Moreover,mission. discretion to fashionbroad remedies is accorded

legislativebyto the commission the directive that the commission
judgmentsuch in“take affirmative action ... as will effectuate[its]

purposes chapter.”the of this
legislature’s purpose enacting chapterThe instated RSA 354-A

preventwas to eliminate and unlawful discrimination. This court
previously purpose chapterhas stated that the of RSA 354-A is to
make the victims of unlawful discrimination “whole.” Burns v. Town

Gorham, 401, 410-11, 1111, Thus,122 (1982).N.H. 445 A.2d 1116of
chapter preventRSA seeks discriminatory354-A to future unlawful

practices injuries. compensatoryand to redress The award of dam-
ages purposesfulfills the of the statute.

Pecuniary anguishloss and mental can be effects of discrimina-
tion. A victim is made “whole” compensatedwhen he or she is for
injuries, pecuniarysuch anguish,as loss resultingand mental from

discriminatory practice.the damagesThe compensatoryaward of
will discrimination,serve to eliminate the preventeffects of future
discriminatory practices and ensure that victims of unlawful dis-

truly Hence,crimination are made “whole.” such an award is within
legislative authoritythe commission’s to take such action as will

purposeseffectuate the of the act.
supportFurther for chapterthe conclusion that RSA 354-A author-

izes compensatory damagesthe commission to award is infound
(Supp. 1983), provides,RSA 354-A: pertinent part,13 which in that:

procedure provided shall,“the pending,herein while be
exclusive and the final determination therein shall exclude
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any action, criminal,other civil or based on the same
grievance of the individual concerned.”

Company, 295, 297,In Howard v. Dorr Woolen 120 N.H. 414 A.2d
1273, (1980), proper remedy1274 we held that the for unlawful dis-

statutory, citing chaptercrimination is RSA 354-A. If the commis-
authority compensatorysion is denied the damagesto award under

statute,the victims of unlawful discrimination will be barred from
receiving complete compensation injuries.for their This result is not
only purposeinconsistent with the of previousthe statute and our
ruling Gorham,in 401,Burns v. Town 122 N.H. 445 A.2d 1111of
(1982), I,partbut it also violates article 14 of our State Constitution

guaranteed rightwherein our citizens remedyare the to a that
CONST,properly compensates I,pt.them. N.H. art. 14.

States, construing languageOther statute,similar to that in our
have compensatory damagesauthorized the award of to victims of

E.g.,unlawful A. P. Green Servicesdiscrimination. Div. of
Bigelow-LiptakCorp. v. Employment Com.,State Fair Practices App.19 Ill.

875, (1974);3d 312 Hospital,N.E.2d 314 Bournewood Inc. v. Massa­
Against Discrimination,chusetts Com. (Mass. App.358 N.E.2d 235

1976); Joyce, (Or. App.Williams v. 1971);479 P.2d 513 Jackson v.
Concord, 113, (1969);54 N.J. Rights253 A.2d 793 State Human Com.

Pauley,v. (W.212 1975).S.E.2d 77 Va. A review of the rationale of
these decisions also convinces compensatoryme that the award of
damages by chapteris authorized RSA 354-A.
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No.82-514

Christopherand G.In re Matthew G.

30, 1983December


