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liability bynormally tortfromemployer, shieldedpermits antrine
in tort to his ownto liableremedy principle, becomeexclusivethe

employer, in acapacity as anacts, to hisif he in additionemployee
obligations independent thoseconferring ofcapacity on himsecond

321,Seekamp, 122 atemployer.” Robbins v. N.H.himimposed on as
at 538.444 A.2d

applicationthe ofrecognizing appropriateness oftheWhile
circumstances, wecapacity” in limiteddoctrine certain“dualthe

yetadopted in that we notyet doctrine sense havenot this thehave
compensationemployee, workmen’swho has receivedpermitted an

benefits, against employer thishis underto also an actionmaintain
644-45, 394,Fuller, 643,theory. 122 448 A.2dHolzworth v. N.H.See

statingby1Accordingly, questionanswer No. that(1982). we395
yetrecognized capacity” but notdoctrine havethe “dualwe have

opportu­providepresented court which would anfacts to thishad
adoptnity theto doctrine.

2,purposes responding question No. areto we toFor of
admits,assume, plaintiff exposure to asbestosthe “that hisas

through handlingemployment,of his andin the courseoccurred
being proximity within the work environment.” Basedin to asbestos

presented court,thisand facts to we areupon the circumstances
in this acted “...find that manufacturer caseto the defendantunable

conferring obligations independentcapacity on ofhimin a second
employer.”imposed on therefore answer “no” tohim as Wethose

question 2.No.
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Batchelder, plaintiffs appealTheJ. from a decree of the
Superior (Wyman, J.) approvedCourt which (Haroldthe Master’s

Moran, Esq.) ZoningD. recommendation to affirm the Sandwich
Adjustment’s plaintiffs’of request buildingBoard denial of the for a

permit requestsubsequentand superiorfor a variance. The court
approved deny plaintiffs’also the master’s recommendation to the

request damages resultingfor from ofinverse condemnation their
property. We affirm.

1979,partIn the latter of the Sandwich Conservation Commission
presentationconsidered a wetlands ordinance for to townthe 1980

meeting. Designed preserve ecologicalto ofthe balance the
wetlands, proposed requirementthe ordinance contained the that all
septic twenty-fivetanks and leachfields be set back one hundred and

anyfeet from Subsequentas inwetlands defined the ordinance. to
public hearings, publishedtwo notices of were awhich in local

newspaper, 11,1980.passedthe town the ordinance on March
Meanwhile, 24, 1979, plaintiffs,on December the John and Mar-

garet Biggs, purchased approximately twelve acres of whichland
dry byconsisted of oftwo acres land bordered on three sides

proposed ordinance, plain-thewetlands. Informed of wetlands the
purchase agreement subjecttiffs made their and sale to a “satisfac-

tory septic compatibletank location with reasonable house location.”
design plaintiffs’ septic systemfieldThe work for the of the com-

27, 1979, January 29, 1980,on planmenced December and on the
approved by Hampshire Supplywas the New andWater Pollution

Commission, required byControl as RSA 149-E:3. Construction of
beganseptic system Februarythe in and was finished in March

1980.
year later,Approximately plaintiffs appliedone the for a build-

ing permit required by building adoptedas the code at the 1981
meeting. May 6,1981,town theOn town selectmen denied the build-

ing permit plaintiffs’ septic approxi-tankbecause the was located
mately seventy-five feet from the wetlands and thus did not conform
with the wetlands ordinance.

plaintiffs appealed Zoning Adjust-The to the Sandwich Board of
31:69,(ZBA), and, hearing 1981,ment see RSA after a in theJune

permit.ZBA affirmed the town selectmen’s denial of a aAfter
rehearing, again permit.the ZBA affirmed the denial of the The
plaintiffs appealed superiorthen to the court.

plaintiffs subsequently petitionThe filed a for a fromvariance the
one-hundred-and-twenty-five-feet requirement.setback After a hear-

1981,ing September petition groundin the ZBA the ondenied the
grant spiritto would thethat the variance violate of the wetlands

petition rehearingplaintiffs’ordinance. The ZBA denied the for a on



425

of a var-denial15, appealed the ZBA’splaintiffs1981. TheOctober
superiorthebeforeiance, appeals consolidatedwereand the two

court.
that the1982, concludedhearing the masterina MarchAfter

unreasonable. Henorneither unlawfulthe ZBA weredecisions of
condemnation wasif of inverseeven the rulefurther ruled that

partiespropercase, plaintiffs notwereapplicable in this the
the construc-good proceeding withfaith inof lack ofbecause their

agreement pro-repurchaseseptic system thethe and becausetion of
damage. superiorsuffering Theany compensablethem fromtected

findings and conclusions.court affirmed the master’s
decision,superior courtplaintiffs appealed thehave fromThe

denying theirof law inarguing matterthe ZBA erred as athat
completeright tobuilding permit; plaintiffs a vestedhavethat the

support ZBA’sbuilding theproject; does notthat the recordtheir
variance; application of thetherequested and thatofdenial the

taking plaintiffs’ land forof thein aresultswetlands ordinance
compensated.they bewhich should

ZBA, relyingFirst, argue in on RSA 156:3-aplaintiffs that thethe
building of law.deny permit, as a matter(Supp. 1981) to the erred
provides(Supp. 1981) thatRSA 156:3-a

buildingany per-building inspector not“The shall issue
permit after theapplication for is mademit where such

changes buildinglegal in codeproposed thefirst notice of
provisionsposted of RSA 156-pursuant to thehas been

156-A:l-b, proposedA:l-a, legal ofor the first noticeI or
zoning posted pursuantchanges in the ordinance has been

31:63-a, pro-if theprovisions of RSA orto the 31:63 RSA
zoningbuildingchanges or the ordi-posed in the code

would, adopted, justify permit.”ofif refusal such anance
argueplaintiffs ordinance wasthat at the time the wetlandsThe

buildingbeing considered, code in effect in the town ofthere was no
and, therefore, 1981) inapplica-(Supp. wasSandwich RSA 156:3-a

16,Septemberonin found however thatble this case. The ZBA
1975, adopted plainsthe a flood ordinancetown of Sandwich had

building code, building inspector per-aprovided a andwhich for a
designated buildingsystem. themit The town selectmen were as

inspectors.
plains appliedThe ZBA also found that the flood ordinance to the

plaintiffs’ septic system. plaintiffsconstruction of the The did not
request permit constructinga prior septicfrom the town to their
system. they buildingapply permit passageWhen did for a after the

code,buildingof the wetlands and aordinance new the ZBA found
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(Supp. 1981) operated subject plaintiffsthat RSA 156:3-a to the to
requirementsthe setback of the wetlands ordinance.

findings zoning adjustment, upon ques­All of a board of all
it,properlyof primations fact before toare deemed be facie lawful

reasonable, appealed mayand and the decision from not be set aside
except law, persuaded byfor errors of unless courtthe is a balance

probabilities, it,of on the evidence before that the decision is
1983,(Supp. 1981) (recodified byunreasonable. RSA 31:78 Laws ch.

447).

The master found that the ZBA’s orders were reasonable and
just, plaintiffs bringand that the failed to forth evidence to over­

statutory findingspresumptioncome the that the ZBA’s were lawful
and reasonable. standard of reviewOur is not whether we would

did,foundhave as the master but whether there was evidence on
findings.reasonably Corp.which he could base his Win-Tasch v.

144, 146Merrimack, 6, 9,Town (1980).411 A.2d120 N.H.of
record,After a careful review of the we find that the evi­

reasonably supports findings.dence the master’s Evidence was
presented indicating building code, adoptedthat a with the flood
plains ordinance, priorwas in plaintiffs’effect to the initial con­

plaintiffsThe septic systemstruction. filingbuilt their without first
an to required by“intent as plainsbuild” the flood ordinance and

havingafter proposedreceived adoptionnotice of the of the
theywetlands request buildingordinance. When permitdid a in

1981, the (Supp. 1981)wetlands ordinance and pre­RSA 156:3-a
selectmen,vented the capacity building inspectors,in their as from

issuing permit.the The master ruled that (Supp. 1981)RSA 156:3-a
properly bywas invoked the selectmen because the wetlands ordi­

zoningnance constituted an amendment to the town’s ordinances
beganplaintiffsand because sewage systemthe construction of their

proposedafter of adoptionnotice the of the wetlands ordinance had
posted. rulingbeen applicabilityWe hold that the master’s on the of

(Supp. 1981)RSA 156:3-a was correct.

Second, plaintiffs argue theythe rightthat have a vested to
complete building project.their who, goodrelyingA landowner in

any regulationfaith on the absence of prohibit pro­which would his
posed project, makes property,substantial construction on his
acquires right complete projecta vested despiteto the the subse­
quent adoption prohibitingof an Piperordinance the same. v. Mere­
dith, 291, 299,110 103, 109N.H. 266 A.2d (1970).

The plaintiffsfacts here apprisedindicate that the were of
proposed zoning changesthe prior to their initial construction. The



427

mightthat thereplaintiffs’ architecttheinformedselectmentown
attorney,Also, plaintiffs’project. thetheirproblems withbe some

land, membernegotiating was apurchasethe of theresponsible for
ordinance.the wetlandsproposingcommissionof the conservation

buy-back provi­agreement acontainedConsequently, purchasethe
satisfactorily construct antoplaintiffs bethe unablesion should

support master’samply theseptic system. factsacceptable These
risk” infindings ruling plaintiffs took a “calculatedthethatand

goodrelying innotand wereconstructionproceeding with their
Piper v.of ordinance. Seenon-adoption theon absence orfaith the

103, 109300,291, (1970).Meredith, A.2d110 N.H. 266
supportnotThird, plaintiffs argue record doesthat thethe
spirit offinding grant violate thewouldto a variancethe ZBA’s that

bymay thenot be set asideofA the boardthe ordinance. decision
per­law, isof or the courtis errorsuperior there ancourt unless

it, thaton beforeprobabilities, the evidenceby balance ofsuaded the
by1981) (recodified(Supp.is unreasonable. 31:78said decision RSA

the correct standard1983, 447). superior appliedcourtLaws ch. The
plaintiffsreview, law, that theconcludedof andof found no error

probabilities that the ZBA’sby ofa balancehad not established
decision was unreasonable.

variance, “(1)applicant no dim­a must show:To obtain the
suffered;surrounding (2)properties would beinution in value of
interest;public (3)granting permit be of benefit to thethe would

unnecessary hardship topermit in thethe would resultdenial of
jus­it;seeking granting permit do(4) would substantialowner the

tice; contrary spirit(5) be to the of the ordinance.”use must notthe
100, 10,Rochester, 101, (1981)City 11121 477 A.2dMoore v. N.H.of

294,292,Somersworth,City 402(quoting 119 N.H.Ouimette v. of
159, 161 (1979)).A.2d

spirit desireThe found the of the ordinance reflects a ofZBA that
safeguardtownspeople protectto and the wetlands area fromthe

through damaging adjacentofpollution use areas.destruction and
reveals the took views of the land inThe record that ZBA several

question. The of the walked the land and examinedmembers ZBA
Theypertinent testimonytopographicalthe also heard thefeatures.

evidence,plaintiffs’ expert.the this theirof Based on and own
observations,knowledge, experience and see Durant v. Town of

352,Dunbarton, 357, 140, they(1981),121 A.2d 144 con-N.H. 430
septic system’s proximity createdcluded that the to the wetlands an

damage.ecologicalunacceptable potential for contamination and

plaintiffs toThe master found that the failed introduce suffi­
findingspresumptionto the thecient evidence overcome that ZBA’s
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record,were reasonable. After review thea of we find no error of
law and supportsconclude that the record the trial court’s decision

plaintiffs bythat the had probabilitiesnot established a balance of
that the board’s action was unreasonable.

Finally, plaintiffs argue applicationthe that the of the wetlands
takingordinance in theyresults a of their land for which should be

compensated.
plaintiffsThe master found the proposedthat were ofaware the

possiblewetlands ordinance and its theyeffect on the use of the land
proposed purchase. plaintiffsto proceed pur-The elected to with the
chase, protectedbut repurchase agreementthemselves awith in the

they necessaryevent permitscould not obtain the to construct a res-
idence thereon.

plaintiffsThe master ruled that the properlycould not make
a claim for priorinverse knowledgecondemnation because of their

proposedof goodthe ordinance and their lack proceedingof faith in
septic system,with of repurchaseconstruction the and because the

agreement protected suffering any compensablefrom damage.them
anyThe record hardshipindicates plaintiffs maythat the have suf­

self-imposed.wasfered holdWe that the master committed no error
ruling.inof law so

Affirmed.
SoUTER,J., sit;did not the others concurred.
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