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record,were reasonable. After review thea of we find no error of
law and supportsconclude that the record the trial court’s decision

plaintiffs bythat the had probabilitiesnot established a balance of
that the board’s action was unreasonable.

Finally, plaintiffs argue applicationthe that the of the wetlands
takingordinance in theyresults a of their land for which should be

compensated.
plaintiffsThe master found the proposedthat were ofaware the

possiblewetlands ordinance and its theyeffect on the use of the land
proposed purchase. plaintiffsto proceed pur-The elected to with the
chase, protectedbut repurchase agreementthemselves awith in the

they necessaryevent permitscould not obtain the to construct a res-
idence thereon.

plaintiffsThe master ruled that the properlycould not make
a claim for priorinverse knowledgecondemnation because of their

proposedof goodthe ordinance and their lack proceedingof faith in
septic system,with of repurchaseconstruction the and because the

agreement protected suffering any compensablefrom damage.them
anyThe record hardshipindicates plaintiffs maythat the have suf­

self-imposed.wasfered holdWe that the master committed no error
ruling.inof law so

Affirmed.
SoUTER,J., sit;did not the others concurred.

Merrimack
No. 82-059

HampshireThe State of New

v.

Dwight ReynoldsT.

February 3, 1984



429



430

Smith,Gregory attorney general (Loretta Platt,H. S. assistant
attorney general, brief, Tucker, attorneyon the and Brian assistant
general, orally), for the State.
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Concord,defender, by briefofGreen, appellateassistantJoanne
orally, thefor defendant.and

unlawfullyforwas indictedBatchelder, J. The defendant
jury in637:11, trial1(b)). After aretaining (RSAstolen firearms

trial,guilty. theJ.), Before(Souter, was foundSuperior heCourt
evi-physicalandsuppress statementscertaintodefendant moved

Superior CourtThestatements.gathered as a result of thosedence
motions, finding defendant’sthat theJ.) those(.Dalianis, denied

beyondvoluntary a reasonablerights wasof his Mirandawaiver
admitted intophysical wereevidenceand theThe statementsdoubt.

ofdenial hisappeals from thetrial. The defendantevidence at the
affirm.from conviction. Wesuppress hismotion to and

hearing,suppression thetheAccording adduced atto the evidence
charged burglary.4, 1981, withon June andwas arresteddefendant

station, ofwas advisedpolice where hetheHe was taken to Franklin
rights required Federal Consti-the State andhis as underMiranda

365,728, 730-31,Nash, A.2d 367v. 119 N.H. 407Seetutions. State
rights, gaveunderstood those(1979). The stated that hedefendant

agreedrights, signed anda written waiverhis own definition of the
findingquestions. support a that thetoto There is evidenceanswer

theyquestioning they felt werepolice untilcontinued the defendant
investigation.making progressno in thefurther

arraignedday, in Districtnext was FranklinThe the defendant
burglary charges, attorney appointed toon and an wasCourt
him, Following arraignment,present.represent thenbut was not

held in lieu ofpoliceto the andthe defendant was returned station
QuintTrooper andcash bail. Present with the defendant were

Anderson, attempting to contact thewho wereFranklin Police Chief
Quint testified,because,attorney by telephone as thedefendant’s

“gethoped agreement to ofpolice an be some thethat could struck
unsuccessfullyThey for than half anevidence back.” tried more

hour.
arrange-discussingQuintpoint, as and wereAt that Anderson

testimony,lunch, defendant, according Anderson’sments for the to
missing guns.guys very Ifthe Iseem concerned aboutstated: “You

woods, youget helpyou up to Hill them in the will thattake to
Quint’sAccording testimony,to heP.R. bail for me?”consider

they promises(Quint) replied could make no but wouldthen that
county attorney ifsee such a recommendationwith the andconsult

Quint thatif he realized hepossible. also asked the defendantwere
counsel, policethemaking of thatwas this offer without the benefit

they guaranteemaking promises, thatno could notwere and that
recognizance.personal The defendanthis would be reduced tobail
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“Yes,replied: myI I attorney,understand can wait getfor but let’s
it over with.”

policeThe defendant then led the to a remote wooded area and
weapons subjectthem findshowed where to the that were the of the

Later, Court, policeindictment. at the Franklin District the did
recognizance,recommend that the defendant be released on ownhis

byacceptedwhich recommendation was the district court.

arguesThe defendant histhat statements and his inactions
leading police weaponsthe suppressedto the should beenhave

they voluntarily. appeal,because not madewere On the defendant
legal arguments solelymakes his with reference to the Fifth

shall, therefore,Amendment to the United States Constitution. We
solelydecide the defendant’s claims of error with reference to his

rights Miskolczi,theunder Federal Constitution. v.See State 123
626, 628, 919, (1983) (whereN.H. 465 A.2d 920 we reviewed the

allegations police bydefendant’s of misconduct reference to the
properlyFederal Constitution alone to hisdue failure to raise the

Constitution).issues under the State

arguments regardingThe defendant’s the ofvoluntariness
implicate guaranteedrights byhis statement two the fifth amend­

First, againstright self-incrimination,ment. there is the iswhich
protected by warnings. Arizona,Mirandathe Miranda v. 384 U.S.

(1966). rights436 suspectThe to andcounsel silence of which isthe
given warnings may validlyadvised when his Miranda ifbe waived

knowingly, intelligentlydone voluntarily.so and North v.Carolina
Butler, 369, Second, right(1979).441 U.S. 373 there is the to due
process protected by amendments,fifththe and fourteenth which
guarantees generally ourthat citizens will be treated with funda­

by agents government.mental of California,fairness the Lisenba v.
219, (1941). right314 processU.S. 236 This to due would render

involuntarily,inadmissible a statement that was made even after a
suspect rights. Paynehad amade valid waiver of his Miranda v.
Arkansas, 560, (1958); Mississippi,356 v.U.S. 567 Brown 297 U.S.

(1936).278
rightThe defendant contends that he had on June 4 asserted his to

silent;remain rightsthat he was not ofrewarned his Miranda on
5; he, therefore, rightsJune that priornever waived his Miranda to

5;his policestatements improperlyof June that the evoked the
him; that, consequence, “rightstatements from and as a his to cut

questioning”off “scrupulously Michigan Mosley,was not honored.” v.
96, (1975).423 U.S. 104

specificallyThe trial didcourt not find whether the defendant had
right followinghis interrogation.asserted to silence his initial The
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support such anothing toin the recordisthat theremaintainsState
interrogationbeing subjected tonotfinding; wasthat the defendant
obligation tostatements; police nohadthat thehismadewhen he

rights; the defend-and thatof his Mirandathe defendantreadvise
issue.the discussion atinitiatedant

hisassertedthe defendantonly in record thattheindicationThe
by Deputy Sheriff4 is a statement maderight onto silence June

Dupuis, onCounty Office.Sheriff’sDupuis of MerrimacktheRobert
stoppedexamination, hadhe the defendantstated believeddirect

reportcross-examination, Dupuis hisconsultedquestioning. Onthe
Quint, and not theit wastestified thatcorrected himself andand

ofdefendant, stopped questioning on the afternoon Junethewho had
being4,1981, progressno was made.because

“rightencompassesright tosilence hisThe todefendant’s
Arizona, 478, directedquestioning,” v. 384 U.S. atMirandacut off

“Through option toby the exercise of hisauthorities.him theat
questioningquestioning, he control the time at whichcanterminate

interroga­discussed,occurs, subjects the duration of theandthe
found,Mosley,Michigan at 103-04. The trial courtv. 423 U.S.tion.”

doubt, the discus­beyond that the defendant initiateda reasonable
statement,inculpatory that the defendantto his andsion which led

initiatingvoluntarily. By voluntarily the dis­made his statements
offer,making exercised the controlthe the defendantcussion and

guaranteesquestioning him.that the constitutionover the

Furthermore, interrogation applica­preconditionis to thea
Arizona, 467-68;v.of Miranda rule. 384 U.S. attion the Miranda

Innis, 291, (1980) (discussed inv. 446 302 Statesee Rhode Island U.S.
155, 233,157-58, (1983)). Conse­Beaupre, N.H. 459 A.2d 235v. 123

findingquently, that had initiated thethe trial court’s the defendant
concerning weaponsthe would render meritless thediscussion also

argument of histhat he should have been readviseddefendant’s
rights.Miranda

brings squarely questionThis us to the whether the defend­
voluntarily purposes proc­were made for of the dueant’s statements

recentlyofess clause the fifth and fourteenth amendments. We
stated that:

voluntariness,proving a“In the must show thatState
essentiallyproduct andconfession was ‘the of an free

Bustamonte,choice,’unconstrained Schneckloth v. 412 U.S.
218, by any(1973), of225 and was not ‘extracted sort

violence, by any impliedor direct orthreats obtained[or]
slight, by anypromises, however the exertion of[or]
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improper States, 532,influence.’ v.Bram United 168 U.S.
(1897)..."542-43

Copeland, 90, 92, 238, (1983).State v. 124 N.H. 467 A.2d 240

SupremeNeither this court nor the United States Court has
adopted pera se standard to theassess voluntariness of a statement

presence policein the of some conduct that could be deemed to have
Geldart,induced the defendant’s statement. See v. 111State N.H.

219, 221, 588, (1971).279 A.2d 590

SupremePrevious thedecisions of StatesUnited Court
“yield ‘voluntariness,’ mechanicallyno talismanic definition of
applicable questionto the host of situations where the has arisen.”

Bustamonte, voluntary,Schneckloth v. 412 at beU.S. 224. To a con­
product essentiallyfession must be of“the an free and uncon­

Connecticut, 568,strained choice.” v. (1961)Culombe 367 U.S. 602
(Frankfurter, J.). “freelyThe decision to confess must be self-deter­
mined,” Rogers Richmond, 534, (1961), productv. 365 U.S. 544 “the

will,” Alabama,of a rational andintellect a free Blackburn v. 361
199, (1960). resist,” RogersU.S. 208 The defendant’s “will to v.

Richmond, 544, overborne,supra “capac­at must benot nor can his
ity critically impaired,”for self-determination v.Culombe Con­[be]
necticut, supra at 602. The determination of voluntariness must be

light “totalityinreached the of the of surroundingall the circum­
stances—both the ofcharacteristics the accused and the details of

interrogation.” Bustamonte,the Schneckloth v. 412 U.S. at 226.

“totality test,theUnder of the circumstances” the exist­
promisea dispositive.ence of made to the defendant is not See State

Phinney, 145, 1153,146, Rather,v. (1977).117 N.H. A.2d370 1153
all factsthe must be examined and their nuances assessed to deter­

whether, making promise,mine policein the the exerted such an
influence on the willdefendant that his was isoverborne. There no
question, however, promisethat the existence of a adds to the State’s

Nash, 733, (promiseburden. See State v. 119 N.H. at A.2d at407 368
by-police providemade to ifdefendant with medical heassistance

rape).admitted

Where, here,as the solicits a “deal” ordefendant
authorities,bargaining promiseinitiates with the a on which the

makingdefendant claims have into relied his statement does not
necessarily questioninterfere with the exercise of hisfree will. The

statement, therefore,of the voluntariness of the defendant’s remains
questiona of for thefact trial court. the trialWe will overturn

finding if, record,only reviewingcourt’s after the we conclude that
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Scarborough, 124weight State v.contrary of the evidence.to theit is
363, 371, 909, (1983).915470 A.2dN.H.

finding that the defend-ample support for acontainsrecordThe
rights, thatvoluntarily andhis Mirandawaivedandant understood

onnegotiations of releasea recommendationforinitiatedhe later
thatis no evidencerecognizance of Therein lieu cash bail.his own

offerpolice solicited thatthedefendant’s offertime of theat the
making theQuint aboutthe defendantcautionedAfterfrom him.

advice, respondeddefendanttheof counsel’swithout benefitoffer
having attor-with anfirst talkedproceedto withouthe wishedthat

ney.

totalityfacts, looking the circum­the ofatOn andthese
ruling, beyond reasonablestances, for aatrial court had basisthe

voluntarilydoubt, actions werestatements andthat the defendant’s
made.

Affirmed.

J., sit;Souter, concurred.did not the others
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