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Cavanaugh, solicitor,city Concord, byF. orally,Paul of brief and
plaintiff.for the

Winograd, Concord, by orally,I. Michael of brief and for the
defendants.

King, question presented CityC.J. The is thewhether of Concord
(city) estopped prohibiting erectingfromis the defendants from a
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thatTompkins. We holdpermit Victorsign issued totheunder
estoppel and affirm.governmentalis nothere

I. Facts.
declaratorypetition1978, city1, a forthe filedOn December

County Superior Court to determinejudgment in Merrimack
Tompkins,city prohibit defendants —Victorthethe couldwhether

Co., (NE-OP-CO)—SignInc., Inc.Realty,Tompkins and NE-OP-CO
sign city’s Mr.permit issued toconstructing under theafrom

1975,14, BuildingPreviously, the Concordon OctoberTompkins.
permit Tompkinsto Mr. toInspection Department had issued aand

atsign Restaurant 25roof the Howard Johnson’sa on the oferect
signTompkins ahad not constructedin Concord. Mr.Water Street

judg-declaratoryofprior commencement thepermitthe tounder
by plaintiff.proceeding thement

1982, plead-5, city on thehearing the reliedon NovemberAt the
answer, provetoings, including in the defendants’admissionsthe

Building Code,sign, musttheof a under Concordthat construction
citypermit con-issued. Thebegin the date a issix ofwithin months

period,the thesign erected within six-monthif a is nottended that
expire permit have to be obtainednew wouldpermit and awould

sign begun.any isof thebefore construction
cityargued estopped applyingfromwasthat theThe defendants

sign’sprevent for three rea-building the constructioncode tothe
signFirst, a thatcity’s permits do not contain statementthesons.

not within sixif is commencedpermitthe will be void construction
Second, Buildingcity inofficials the Concordmonths. authorized

Schadlick, Sr., ofInspection Department B.informed Jamesand
NE-OP-CO, oftime limit for construction thethat there was no

signs citysign. Third, after thein the had been constructedother
sign expired.period permitfor hadapplicable eachsix-month

J.)23, 1982, (Cann, approvedSuperiorthe CourtOn November
Pancoast,(Thomas Esq.)J. that aof the Masterthe recommendation

bydeclaring sign mayjudgment that no be erected theissue
Tompkins’ permit. appeal,The defendantsunder thedefendants

provingarguing they of the elements ofmet their burdenthat
estoppel.

Estoppel.II. Elements of
asserting estoppel proof.party bears the burden ofThe

442,Inc., 438,Homes,Nottingham v. Lee 118 N.H. 388 A.2dTown of
first,940, estoppel:(1978). elements ofThere are four essential a942

representation or of material facts made with knowl­concealment
second,facts;edge party representationtheto whomof those the
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matter;ignorant third,was made must have of truth thebeen the of
representationthe must have been withmade the intention of induc-

it;ing party rely fourth,upon partythe other to and the other must
rely upon representationhave been induced to the orto his her

id.; Co.,injury. 686, 690,v.See Olszak Peerless Ins. 119 N.H. 406
711, Fitzwilliam,(1979);A.2d School714 Monadnock District v. 105
487, 488-89, 46,491, 48, (1964).N.H. 203 A.2d 49-50

by bringingparty estoppelThe reliance the the claim on
representationthe or concealment havemust been reasonable. See

7,Beaudoin, 1, 181,Rye VillageBeach Dist. v. 114 N.H. 315 A.2d
party(1974). assertingis184 Reliance unreasonable when the

estoppel, at the of his or her the oftime reliance or at time the
concealment,representation or knew or thatshould have known the

representation improper, materiallyorconduct was either incorrect
Co., 690-91,misleading. supraor See v. atOlszak Peerless Ins. 406

715; Homes,Nottingham supra;atA.2d Town v. Lee Inc. v.Stormsof
Co., 427, 432, 578,Fidelity & N.H.U.S. Guar. 118 388 A.2d 581

McMahon, 861,(1978); 857, 807,RyeTown v. A.2d117 N.H. 379of
303,Margolis 308,(1977); Company,v.810 Insurance 100 N.H.cf.

768, (1956) (reliance125 A.2d 772 on non-action is unreasonable
duty by non-actor).no towhen there is act or disclose the Each ele­

estoppel requiresofment a factual determination. Town Not­of
Inc., 443,Homes,tingham suprav. Lee at 388 at 942-43.A.2d The

supported bymaster’s resolution of will ifthese issues be sustained
evidence. Id.

Estoppel AgainstIII. the Government.

HampshireA. New Law

Municipal corporations, persons,like subjectnatural are
estoppel. Manchester,to 298,Gilbert v. 55 (1875).N.H. 303 Govern­

estoppelmental appropriate governmentis when actingofficials are
“prescribedwithin their sphere functions,”and Trustees &c.

Academy Exeter, 472, 496, 569,v. 90 N.H. (1940),27 A.2d 586 and
“[e]xertingare authority.” However,no ofexcess Id. the State and

municipalitiesits estopped byare not the unauthorized conduct or
statements of their 558, 560,Epping,officials. v.Smith 69 N.H. 45 A.
415, (1899). Thus, estoppel may416 againstapplied govern­be the
ment, as a byresult of governmentconduct or statements
employees, provided government employeesthat the had the author­

act,ity party invoking governmentalto and the estoppel satisfies the
estoppel.elements of Bigwood District,See v. VillageMerrimack 108

83, 87-88, 341,N.H. 229 (1967).A.2d 345
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authority public sup­The of official to act ‘“cannot bea
140, 519,Hutchins, 132,plied by estoppel.’” v. 105 A.State 79 N.H.

government(citations attempt by(1919) omitted). a523 The to act
official, itself,by vires, remedynot official’swhen ultra does that

id.;authority estoppel purposes. Bergeronlack for See v. Sav­of cf.
Bank, 195,ings party’s attempt(1884) (a63 N.H. 196 to contract

Therefore,remedy contract). partycapacitydoes of anot the lack to
againstbringing estoppel municipality,an claim the or aState

government official,representationson or abased the conduct of
rely thecannot on official’s “asserted or assumed exercise of author­

139, 142,ity Manchester, 862,possessed.”not Storrs v. 88 N.H. 184 A.
(1936). party rely “apparent authority”864 can a the of aNor on

claim,government official, estoppelto establish an when the official
Exeter,Id.;authority. suprahis v.acted outside actual Trustees &c.

494,at at27 A.2d 586.

againstestoppel theclaimanparty cannot assertA
government benefits frommerely receivesgovernment because the

representations ofrelyparties the unauthorizedprivate who on
State,496, not hav­at 586. “Thegovernment Id. at 27 A.2dofficials.

any prom­it outacted, representation nor has helding made nohas
prom­agents’its [ultrain return for vires]benefitise. If it receives

governmentise, when theId. Butis not restorable.”benefitthe
estoppedbenefits,” government istheuses“requests or retains and
Marronerefusing pay of those benefits.fair worthto thefrom later

907,729, 736, (1983).910-11Hampton, 466123v. N.H.Town A.2dof
byperformedgovernment accepts aservicesWhen the

authority,acting of his theagent, scopegovernment within the
challenging validitythe of thegovernment estopped lateris from

Manchester, 361,80 N.H.agent’s employment contract. See Lucier v.
by cityattorney286,363, (acceptance of services of(1922)A. 287117

employment contract).of the invalidto ratificationamounted

Indeed, subsequent ratifica­this has held that thecourt
“equivalentby municipality of its officials is toof the actiontion a

253,Castle, 250,original authority.” v. 76 N.H. 81Amazeen Newan
“any irregulari­Thus, may ratify1079, city(1911). councilA. a1081

city pertain towhich mat­on behalf of theties in the actions taken
Shaw,city’s power perform.” 116 N.H.to Green v.ters within the

1265,562, 565, Accordingly, the or a(1976). StateA.2d 1267364
governmentestopped by ofmunicipality ratified conductcan be the
establishingasserting estoppel burden ofparty has theofficials. The

governmentgovernment of the officialthe conductthat the ratified
350,Errol, (1871).361upon. Rich v. 51 N.H.relied See
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municipality’sWe have also held athat tofailure
an policyenforce ordinance does not constitute ofratification a of

and, consequently, estop municipality’snonenforcement will anot
subsequent Rye Villageenforcement of the Seeordinance. Beach

Beaudoin, 6, However,Dist. v. 114 atN.H. A.2d at315 184. the
government may subject estoppel regu­be to for failure to aenforce
lation when “conscious intentional discrimination in enforcement is
alleged.” Stone, 80, 82,Weare v. 638,114 N.H. 314 A.2d (1974).639

government authorityWhen no official-with bindto the
government exists, party asserting relythe estoppel cannot on the

governmentor“silence” inaction of estopofficials laterto the
government Hutchins,when it does take enforcement action. State v.

140,79 at governmentN.H. 105 A. at 523. Silence of officials does
governmentalnot constitute providewillratification and not a basis

estoppel. Therefore,for party bringing governmentalSee id. a a
estoppel objectionclaim [by government“cannot treat want of offi­

aas basis for an inference of consent because ofcials] silence.” Id.

genesisThe of this court’s applyhistorical reluctance to
againstestoppel government,the private partieswhen rely to their

detriment on the public officials,unauthorized ofconduct is
inreflected Mr. Justice Holmes’ admonition that must turn“[m]en

square theycorners when deal with the Government.” Rock Island
States, 141,&c. R. R. v. (1920).United long254 U.S. 143 We have

recognized private parties dealingthat all governmentwith officials
chargedare with “notice of the authority.”extent and limits of their

Columbia, 96,v.Richards (1874);55 N.H. 99 see Great Falls Bank v.
32,Farmington, 41 (1860).N.H. 44

party representations govern­A who on the ofrelies a
ment official is at risk ultrathat the official acted vires. See Smith v.
Epping, 69 N.H. at 560.

general principleis“Tt a and fundamental of law that all
persons contracting municipal must,corporationwith a at

peril, inquire power corporationtheir into the of the or its
officers So, also,to make the dealingcontract. ... those

agent municipal corporationwith the a are likewiseof
authority.bound to ascertain the nature and extent of his

agentThe representations... fact... that the made false
authorityin relation to alreadyhis and hadwhat he done

representationswill not aid those who trusted to such to
liability part corporate princi-establish a on ofthe his

pal.’”
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uponTherefore, theomitted). party who relied(citation theId.
cannot begovernment or statementsunauthorized conductofficial’s

injured by government. id.Seeto have been thedeemed

TrendsB. Recent
applying estoppelHampshire rule oftraditional NewThe

official, actingonly governmentagainst government awhenthe
authority, det­scope has induced reasonableof his or herwithin the

emergedby from the historicalprivate party,arimental reliance
governmentcitizens, dealing withpolicy of that whenthis court all

officials, authority.on notice of the limits of the officials’are
jurisdictions ain have demonstratedcourt decisions otherRecent

governmental estoppel.changing applicationthe ofattitude toward
governmental estoppel frequency,applied withhaveThese courts

by conduct orestoppel unauthorizedwhen the is created theeven
government Many courts have come to heedofstatements officials.

gloss thaton Holmes’ admonitionMr. Jackson’s Mr. JusticeJustice
one-waywhy square constitute ais corners should“there no reason

Cropgovernment officials. Federalstreet” when citizens deal with
Merrill, 380, (1947).Corp.Ins. v. 332 U.S. 387-88

Sabattus, (Me.409 A.2d 1269Begin Townv. InhabitantsIn of of
held that a citizen who1979), Supreme Court of Mainethe Judicial

municipality ordinance is notfrom under anbenefit areceives a
ordinance,attacking validitysubsequently of theestopped from the

authority promul-ground municipality toon that the lacked thethe
challengepartygate by estopping to“[E]quity not ait. is furthered

simply. . .unauthorizedmunicipala ordinance as void because
proceeding,previously, in sameparty or even thebecause the has

Id.proceeded at 1271. Thecomplied with or under that statute.”
“strongreaffirming public preventingincourt, interest”the aafter

delegated authority,exercising powersmunicipality itsfrom outside
1272,id. at reasoned that

powermunicipality unauthorizedwhich exercises“[a]
inequity notworks an on its citizens and should be

challengeestop an ordinanceallowed to a non-frivolous to
ground authority.of of This interestmade on the lack

arguablyany inequity allowing hasoverrides in one who
municipality underreceived benefit from the thatsome

challengingsubsequentlyfrom it.”statute

Id.
governmental v.estoppel, in BrandtIn a case on the Ninth Circuit

Hickel, against(9th 1970), applied estoppel the fed-F.2d427 53 Cir.
government though representation upon byrelied theeral even the
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party asserting estoppel “bywas conceded to be unauthorized stat-
ute, regulation or decision.” explainedId. at 57. The Ninth Circuit
that

every form of official misinformation will con-be“[n]ot
governmentestopsidered tosufficient the omit-[citation

... closelyYet some forms of erroneous advice are soted].
connected to basic ofthe fairness the administrative deci-

making governmentprocess may estoppedsion that the be
disavowingfrom the misstatement.”

56; Appeal Denman, 568, 573,Id. at see also John 120 N.H. 419of
1084, (1980) (goodA.2d 1088 faith reliance on misinformation from

support againstState tax examiner can estoppelan claim the
government).

considering againstIn imposition estoppelthe of the
government, test,employed equity balancing weigh­courts have an
ing public preventing governmentthe interest in capri­the from
ciously dealing citizens, against risk, posed bywith its estoppel,the

undermining important governmentalof interests. See Portmann v.
States, 1155, (7th 1982);United 674 F.2d Corpo­1167 Cir. Oil Shale

Morton, 108,Supp.ration v. 370 F. (D.126-27 1973).Colo. UnitedCf.
Co., 572,States v. (1984) (govern­Chemical 104 S. Ct. 580Stauffer

specialment exceptionis not entitled to a from the doctrine of col­
estoppel uniquelateral litigatingbecause of its of recurringrole

publicissues importance).of The appliedNinth Circuit has
governmental governmentestoppel “wrongfulwhen the official’s

injustice public’sconduct threatens to work a serious and if the
unduly damaged by impositioninterest would not be estop­the of

pel.” Ranch, 985,Lazy (9thStates v.United 481 F.2dFC 989 Cir.
1973); see v. Small BusinessBank Administra­California Pacific

218,tion, (9th 1977) (governmental224 estoppelF.2d Cir.557 should
justice play require it”).be available “where and fair

findingSeveral federal have heldcircuit courts that a of
governmentpart“affirmative misconduct” on of athe official will

againstperson estoppel government,a to providedinvokeentitle the
estoppel Communitythat the threshold ofelements are met. Health

Services, 615,Califano, (3d 1983).v.Etc. 698 F.2d 621 Cir. Affirm­
ative alternatively bymisconduct has been defined the circuits as

F.T.C.,“something TRW,negligence,”more than mere Inc. v. 647
942, (9th 1981),F.2d 951 Cir. “a ancrucial misstatement in official

decision,” Hickel, 57,supraBrandt atv. an “official ofstatement the
invalid,” Enterpriselaw later determined to be Free Canoe Renters

Watt, 852, (8th 1983),Ass’n v. 711 F.2d 857 Cir. and an “official’s
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required procedure,”affirmatively Corniel-­noncompliance with an
I.N.S., 301, (2d 1976).Rodriguez v. Cir.532 F.2d 306-07

estoppelgovernmentalappliedcourt decisions haveRecent
assertingparty estoppelonly where hascircumstances thein those

detriment, reasonably, uponrelied, goodher in faith andto his or
alleged. maygovernmental representation Relianceorthe conduct

allegingparty estoppel couldunreasonable when thebe deemed
govern­by visiting a localthe of thehave discovered truth matter

office, SmeltingMines & Co.States v. Consolidatedment United
432, regula­Ltd., (9th 1971), or when the relevant447 Cir.455 F.2d

Register, Croppublished in Federal Ins.tions were the Federal
Merrill,Corp. suprav. at 384-85.

However, recognized that the trier of factcourts have also
legal uponwary imputing limitationsof notice of theshould be

government persons inexperienced in the affairsto whoofficials are
States,government. Byrne Organization, v.Inc. United 287of See

States,582, 1961); Corp.(Ct. Gay 127 F.F.2d Cl. St. v. United587
585, Therefore,Supp. (Ct. 1955). Ninth Circuit stated589 Cl. the

sincerelypersonwhen desirous ofthat reliance is reasonable “a
obeying accepted upon]the the informationlaw would have [relied

true, put onas and would not have been notice to make further
225, (9thinquiries.” Lansing, 424 227 Cir.v. F.2dUnited States

1970).

IV. Conclusion.

case, however, unnecessary departto from theit isIn this
the inHampshire that masterexisting law. We concludecaseNew

ruling didthat the defendantsfora reasonable basisthis case had
estoppel.of Seeproving elementssatisfy of thetheir burdennot

421, 876,417, (1980);Whitehouse, A.2d 878120 415Hynes N.H.v.
442,Homes, Inc., 388 A.2d118 N.H. at atNottingham LeeTown v.of

942.
relatingindicatingFirst, material facts tothatthere is evidence

Tompkinssign permit werethe issued Mr.duration ofthe limited
expressly provides itTompkins’ permit that canMr.not concealed.

by city. permit thatany also declares thetime the Thebe revoked at
XVI of thesign of Article“the minimum standardsmust meet

by CitybyBuilding the ofadoptedis referenceCode whichNational
BuildingBuilding 26.71A.CodeCode.” See Concord §Concord

Buildingpublic Coderecord that the ConcordIt a matter ofis also
signBuilding (Section II) of adefinitionadopted Codethe National

signBy equating a with a struc-See id. at 26.45.as a structure. §
ture, city requirements of section 26.21 ofthereby theextendedthe
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Buildingthe signs.Concord providesCode to Section 26.21 that “a
permit under which no work is commenced within six months after

expire byissuance shall permitlimitation and a new shall be
secured before work is readingstarted.” A reasonable of the Con-

Buildingcord Code not Tompkinswould have induced Mr. to believe
that wasthere no time limit sign.for construction of Appealthe See

Denman, supra 573,John at (1980).419 A.2d at 1088of
Second, the record supportingreveals evidence the master’s find-

ing relyTompkinsthat Mr. representationsdid not on bythe made
city’s building inspectorsthe Schadlick,authorized to Mr. of NE-

OP-CO, that there was constructing sign.no deadline for the The
found, Tompkins’master testimony,based on Mr. thethat reason

TompkinsMr. beginnot signdid construction of the within the six-
periodmonth moneywas tight.”“because was Appeal DenmanCf. of

supra (where equitythis court found supported plaintiffs’that the
estoppel argument they exactly”because “did as the State tax ex-

them”).aminer “instructed The master also Tompkinsfound that
“assumed there nowas time limitation.”

Third, the evidence is consistent with the master’s conclusion that
was no Tompkins]evidence that he“[t]here Tompkinsor[Mr.

Realty, uponInc. [past] patternrelied practicethe and of conduct
plaintiffand behavior of the with which Mr. Schadlick had become

Tompkinsfamiliar.” Mr. never testified that Mr. Schadlick informed
him, directly indirectly,either prior city practiceor of allowing

signsother to be periodconstructed after the six-month elapsed.had

Affirmed.
DOUGLAS,J., sit;notdid the others concurred.

County Probate CourtStrafford
83-096No.

Guardianship of A.RichardreIn
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