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by inquestion superior court thisposed thetheIn answer to
be awarded Officercase, the of benefits tothat amountwe conclude
weekly wageaverage com­on anbe determined basedmustSmith

281:2, VII(l).provisions Basedgeneral of RSAputed under the
claimant, “part-time, special”athat theupon our determination

weeklyaverageofficer, computation of hisnot entitled to apolice is
benefits, as anaccordedwage entitle him to maximumthat would

1983),281:2, VII(2)(A) (Supp.“auxiliary” police officer under RSA
arguments in thisequal protection raisedthenot addresswe need

CompensationMunicipalby Hampshire Workers’thecase New
Fund.

Remanded.

All concurred.
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brief, proby se.Company,BeebeRubber
III,Cahill, attor-general (James F.Smith, attorneyGregory H.

bybrief), for the State.ney, briefon the

282-A:67,1 (Supp.to RSAappeal pursuantBrock, This is anJ.
(the company) from anCompanyby Beebe Rubber1983) taken

Hampshireof the Newby Appellate Divisionthedecisionadverse
earlierSecurity, anwhich reversedEmploymentDepartment of

unemploy-had deniedThe tribunalappeal tribunal.of andecision
Smith, ground thatclaimant, onE. theCharlesto thebenefitsment

withconnecteddischarged for “misconducthimcompany hadthe
appellate division282-A:32, 1983). The1(b) (Supp.RSAhis work.”

not amount to mis-didholding actionsreversed, the claimant’sthat
(1)divisionappellatetheBecausestatute.under theconduct

fact, (2)findings of andappealignored the tribunal’simproperly
andlaw, decision affirmitsinapplicable we reversepartin onrelied

tribunal, modification.oneappeal withdecision of thethe
year, 3one on theaboutcompany forfor theworkedThe claimant

P„M. 1982, temporarily7, laidJanuary he wasOn11 shift.to P.M.
unavailability Further factsof work.recall,off, to thesubject dueto

reprinted here verbatim:by appeal aretribunalthefound
payrollday Thursdayregular is andpayemployer’s“The

workingaccordingly. Employeesdeposits are madebank
given11:00 PM are3:00 PM tofromon the second shift

onshiftshortly the end of thebeforepay checkstheir
during busi-they thecash themWednesday that canso

13, 1982,JanuaryWednesday,Thursday.day Ononness
plant aboutemployer’s atreported to thethe claimant

claimant waspay check. ThehisPM demanded3:15 and
pay checknot have theby supervisor that he couldhistold

andpersonnel officeproceeded to theearly. The claimant
dischargedHe was thenpay from a desk.checktook the

taking of the checkand unauthorizedfor insubordination
Testimonypolicy. was sub-employer’sof thein violation
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employer’smitted that the pol-claimant was aware of the
icy.”

conflicting testimony concerning of,There was the duration
for, company policyand the payingreasons the of inworkers late

Wednesday,the second ampleshift on but there was evidence from
which the couldtribunal have reached its policyconclusions that the

established,well designedwas and wasthat it to coordinate thewith
employer’s payroll deposits.bank It improperwas therefore for the
appellate conclude, did,to policydivision it imple­as that the was

prevent employees cashingmented to duringfrom their checks their
buying appellatelunch break and beer. “The division shall not sub­

judgment appealstitute its for . .that of . the tribunal as theto
weight questionsof the evidence on of fact. . . .” RSA 282-A:65
(Supp. 1983).

Consequently, improper appellateit was also for the division
that,rule company policyto because the reason for the applydid not

workers, givento laid-off paythe claimant should have been his
requested company’s legitimatecheck when he pre­it. The desire to

paychecks being Thursday appliedvent from equallycashed until to
employees.active and to laid-off

construing 282-A:32, 1(b)In (Supp. 1983),RSA we have
emphasized system unemployment compensationourthat of “is
predicated upon being paidbenefits to those who become unem­
ployed through Miller,Appealno fault of own.”their 122 N.H.of
993, 994, 1269, (1982).453 A.2d 1270 The claimant’s unauthorized
taking paycheck company’s premises,of a from the in deliberate
disregard company’s policy,of the reasonable not the ofwas sort

Sturm,Appeal Rugerconduct we held to be inoutside the statute of
Co., Inc., 506, (1984).124 983& N.H. 474 A.2d

preclude findingNor does his “laid-off” status a that his
action theconstituted “misconduct connected with his work.” While

layoff may “unemployment”claimant’s have constituted for some
purposes, 282-A:14, (Supp. 1983), clearlysee RSA I his status was

“discharged” (seedifferent of employeefrom that a the discussion
275:44). discharged after,below of RSA He inwas not fact until and

of,a companyas direct result his deliberate violation of “a rea­rule
sonably designed protect legitimateto the business interests of his
employer.” Comm., 609,Employment 611,Branch v. 219 Va. 249

180, (1978).S.E.2d 182 Such an action is a form of misconduct
282-A:32, 1(b) (Supp. 1983).under RSA Appeal supra;See Millerof

Employment supra.Branch v. Comm.
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13, 1982,however, January the claimantclear, that onIt is
by virtue ofthrough own”no fault ofalready “unemployed [his]was

bycontemplateddisqualificationlayoff before. Thethe weekhis
only unem­logically apply to282-A:32, 1983)1(b) (Supp. canRSA

misconduct,employee’sdirectly thefromresultsployment which
paidbeen evendeny would havethatbenefitsbe used toand cannot

discharge,resulting occurred.misconduct, hadnoandif no
laid offbegan claimant wascase, when thebenefitsthoseIn this

companyby tothewas recalledwhen hehave ceasedwouldand
happenedthis would haveundisputed thatemployment. It isactive

the claimant1982, opened for which18, positionJanuary when aon
hearingeligible. beforeemployee At thelaid-offthe most seniorwas

benefitsargued claimant’scompany that thedepartment, thethe
agree18, that heJanuary We1982.thanterminate no latershould

clearly ineligible thereafter.for benefitswas

contrary, appellate divi­thereaching theits decision toIn
It was275:44.of RSAinapplicable sectionpart anin onsion relied
1982,7,Januaryoff” onwas “laidthe claimantthatuncontradicted

13,1982. Accordingly,January“discharged” until afternotand was
anypay the claimantobligation January toon 7 wascompany’sthe

regularnextlayoff than the“not laterwages time ofearned at the
hours,” RSA275:44, III, “within 72thanpayday,” ratherRSA

paid innormally been latewould have275:44, I. Since the claimant
dutyacquired any13,evening January company had nottheonthe

place.complained of here tookwhen the conductunder the statute

Reversed; appealdecision theof
astribunal modified.affirmed

All concurred.


