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purposeforproperty theand maintain herhim to restoreand hired
reasonably prob­preventing aaccomplishing a loss of affection orof

uponbased the evi­a inferenceis not reasonableable reconciliation
upon conjecture. v.dence, Sedlewiczbut rather is one based Cf.

332, jury’s269, 271, (1938). A verdictMilaisky, 89 197 A. 333N.H.
Littlefield, 438conjecture Pittman v. F.2dcannot stand.based on

474, 476,659, Lavigne, 97 92(1st 1971); v. N.H.Cir. DiPietro662
914, presented trial was(1952). the evidence at916 SinceA.2d

verdict,support jury’s we conclude thatlegally theinsufficient to
defendant’s motion forwhen it denied thethe trial court erred

judgment n.o.v.
bydecision, other issues raisedwe need not addressIn of ourview

the defendant.
Reversed; judgment thefor
defendant.

sit;Souter, J., others concurred.did not the
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plaintiff.orally,Concord, for thebyLeahy, brief andofPeter J.
Smith, of Con-P.A., Upton, &Greenhalge SandersandBranch &

brief,Upton andtheGreenhalge onand Richard F.(Frederic T.cord
orally), defendant.Upton for theMr.

Concord, Hampshireby brief for the NewMayer, ofBarton L.
Association,Municipal amicus curiae.as

of PittsfieldBrock, Townof defendantThe theJ. selectmen
Januarypolice onposition as chief ofplaintiff hisfromdismissed the

105:2-a, petitioned theplaintiff13, theto RSA1982. Pursuant
of thehearing merits and reasonablenesson thesuperior court for a

reinstating him asaction, requested temporary orderaand also
concludingJ.),(Souter,hearing, Superior Courta theAfterchief.

request for tem-probably proper, denied thedismissal wasthat the
(Walterhearing a Masterwas held beforeAporary reinstatement.

plaintiff be reinstatedtheMurphy, Esq.), thatwho recommendedL.
attorney’sincludingcosts,pay reasonableback andand awarded

recommendationJ.) approved the(Nadeau,The Trial Courtfees.
used anaccordingly. masterBecause thean orderand entered

analysis removal “forof constitutesin his whatincorrect standard
cause,” reverse.we

Department in Decemberplaintiff joined Policethe PittsfieldThe
military and a few months1977, years in the20 of serviceafter

time,guard. department con-employment security At that theaas
(the plaintiff), and sev-chief, full-time officerof one othersisted a

1978,resigned inchiefthe incumbentpart-time officers. Wheneral
assuming the dutiesposition,plaintiff appointed to fill thatwasthe

plaintiff ayear. had attendedof While thechief in December thatof
dealing oftraining duties aprogram with the routine4-6 week

trainingofficer, in theany formalhe never receivedpolice had
policeof a chief.duties

Law,BudgetMunicipal RSAadoptedhad theBecause Pittsfield
prepare32, was to achapter plaintiff’sof as chiefone the duties

police depart-expenses receipts for theandof estimatedstatement
budget (Supp.32:5committee. RSAto the townment and submit it

meetingplaintiff,prohibited once the town1983). theThat same law
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appropriate department, “pay agreehad voted to forfunds his to or
moneypay any any liability involving expenditureto or incur the of

money any purpose appropriationfor for which an not beenha[d]
(since by 1981,made . . .RSA 32:10 577:1).amended Laws Never-

theless, police budgetthe departmentmaster found that the showed
$2,288, $6,293, $5,094.47 years 1979, 1980,deficits of and for the and

1981, respectively.
1980,During 1979 and the selectmen “on various occasions

expressed their concern about fiscal restraints the plaintiff] and[to
requested staytry budgetthat he to possible.”within the as asnear

Report, p. evidently plaintiff’sMaster’s 2. The master credited the
testimony budget only “rough approxi-that he believed the to be a

spending authority,mation” the onof limitations his until he was
specifically Septemberinformed otherwise in 1981.

1981, budgetIn March the Pittsfield committee torecommended
meeting police department budgetthe town a appropri-with a total

$48,981. 10,1981,of meetingation At the ontown March the voters
approved article, byan proposed plaintiff, authorizingthe the
selectmen to policehire another full-time officer for the remainder

year,of appropriating $7,000the and purpose.for that votersThe
approved $7,000also the addition of appropriationto the total for

town, already $48,981the police depart-which included the for the
by budgetment recommended the plaintiffcommittee. The had

meeting part-timeassured the that the use of officers would be
“reduced” if a new full-time officer was hired.

During weeks,ensuingthe repeatedthe selectmen’s efforts to
plaintiffelicit promisedinformation from the on the extent of the

part-timereduction in the use of Mayofficers were unsuccessful. On
27, 1981, the expressedselectmen wrote the chief and their concern

cooperation generalover performance, statinghis lack of and
among thingsother everythingthat “the Selectmen must do in its

power departmentto control costs and be[sic] certain that the heads
appropriation.” Theylive youwithin their “iffurther stated: desire

Pittsfield,to continue as the of of expect youChief Police we that
complywill byall preparingwith the rules and would commence

for showing exactly youa anticipateus document expend-what for
year.”itures for the balance of the

16, 1981,On June unanimouslythe selectmen voted not to hire a
officer,new plaintifffull-time and informed the of that decision. On

10,July plaintiff askingthe wrote the selectmen them to transfer to
part-timethe “$6,159officer appropriatedaccount some in . .the .

yourofficer account will bethat not used of[f]ull-time because deci-
sion.” He “[disapprovalfurther stated that will cause an immediate
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meeting,July 15 therequired .. theirof services .Atcurtailment
plaintiff’s request the funds were“becausedenied theselectmen

Theypurpose.” request Julyaspecific denied similar onraised for a
22.

specificAugust 20, plaintiff a ofthe selectmen sent the setOn
personnel policy drastically the hours to bethat reducedonrules

2,Septemberby part-timefull-time and officers. Onworked both
again, (1) ofthey plaintiff pointing that none thethe outwrote

spent$7,000 be because noappropriated for the new officer could
hired; (2) part-time officer hadthe accountofficer would be that

$1,155.98;overspent by (3) accountsalready that “all otherbeen
balances”; budgetmarginal department(4) policethat the totalhave

$48,981; (5) such aand that the selectmen would “not toleratewas
budget....”gross budgetoverexpenditure in the 1981 as in the 1980

receivingOnly plaintiffdid reduce his rate ofafter this letter the
part-timeexpenditure for officers.

budgetdepartment been over-1981, hadpoliceend of theAt the
13, 1982,January notified the$5,094.47. the selectmenby Onspent

dismissed, citing overspending over ahisbeplaintiff he wouldthat
complyalleged the select-to withthree-year period and his failure

20,27, August Sep-May andletters ofin theirmen’s instructions
given, found2,1981. werespecifications butwereTwo othertember

germane appeal.thistoproven are notnot and
police chiefpart aprovides pertinentin thatRSA 105:2-a

onlysubject for. . dismissalby be to .appointed selectmen “shall
hearing,dismissal, aentitled tohe shall because____Upon ...such

action, superiorof in court----thethe merits and reasonablenesson
modify negateaffirm,power or such ...toshall have theThe court

findings.”dismissal, upon itsbased

hold­report, properly noted this court’shis the masterIn
cause,imply suching substantialwords “for cause” ‘“somethat the

office, govern­inefficiency ofcorruption or in the rulesinfractionas
force, crime,ing police infamous or thethe commission of anthe

imprisonment for aa misdemeanor and sentence toconviction of
1119, 1120Williams, 135, 137,Ingersoll 118 383 A.2dv. N.H.term.’”

128, 129Manchester, 265, 267,(1978) 61 A.(quoting v. 73 N.H.Gibbs
specially to andwhich relates(1905)). cause ‘must be one“[S]uch

office, be restricted toof and mustthe administration theaffects
affecting rightssomething directly the anda natureof substantial

justified.” ex rel.public,’ a is Stateof before removaltljeinterests
Education, 184, 197, 6 N.W.2dBoard 213 Minn.Rockwell v. State of

Council,251, (1942) (quoting ex Common 53260 State rel. Hart v.
244,238, 118, 120 (1893)).55Minn. N.W.
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budgetplaintiff overspentThe conceded that he had forhis 1979
1980, plaintiff overspentand theand master found that the had also

budget, $7,000 appropriatedhis if in1981 fact the for a new full-
However,properly budget.time officer was excluded thatfrom the

specificmaster recommended reinstatement because “no instances
mismanagement, incompetency inefficiency satisfactorilyof or were

proven, especially grievous appearsuch tothose of nature as would
satisfy Ingersollthe standards for removal for cause.” Master’s
Report, pp. 2-3.

evidently (1) plaintiff’sThe for thisbases determination were the
that,testimony words, specificin the “nomaster’s instructions were

given regarding staying budgethim thewithin authorized until
1981”; confusion, 2,(2) plaintiff’s Septemberand the claimed until
1981, authority spend $7,000 appropriated byabout his to the extra

meeting.the town
plaintiff argues rulingThe in his brief that the master’s should be

upheld “[plaintiff’s overspending budgetbecause conduct in his was
any personnot such ... toas lead reasonable to the belief that it

would to He cites Service thelead dismissal.” Civil Commission of
City 183,Livingston, App. (1974),v. 22Tucson Ariz. 525 P.2d 949of

denied, that,421 (1975), propositioncert. U.S. 951 for the in the
plaintiff’s words, give notice,must“the Town the chief fair either
express implied, [overspending budget]or that of the will be con­

grounds 188,sidered for dismissal.” See at atid. 525 P.2d 954.

agree express impliedthat some form of or isnoticeWe.
However,required. given by provisionsinnotice this case was the of

32:10, funds,prohibiting expenditure unappropriatedRSA the of
32:11, providing groundand RSA that of the isviolation statute a

adoptfor from generalremoval We needoffice. not a rule that
ignorance good pro­of the law nor“[n]either faith is a defense to

ceedings publicremoveto a officer.” Am. Public63 Jur. 2d Officers
Employees (1972) (citingand 204 exState rel. v. District§ Rowe

al., 325,318, 1103,44Court et (1911)).Mont. 119 P. 1107 Our hold­
ing that the statute inconstituted notice this case is based on our
previous BudgetMunicipal Law,construction of the other statutes
dealing funds,expenditure publicthewith of and the fact that one
choosing spend public money appriseto should ofhimself how to do

properly.so

uniformityThose laws were intended establish“to some in
appropriating expending public moneysthe ofmanner and in the

municipalitiesvarious theof State ... and to establish the safe ceil­
ing beyondon municipalitythe total indebtedness which a could not

money.”expend Dist., 54, 56-57,Ashley v. 111School N.H. 274 A.2d
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by publicpermittinggoals achieved795, (1971). cannot beSuch797
spendinggoverning theirignorance the lawsplead ofofficials to

anyhave effectpublic funds are toauthority. protecting“‘If statutes
judicial interpretationbythey beshould not emasculatedforceand

377,Kimball, 96 N.H.State v.provisions.’”of theirrelaxationand
Ritchie, W.132v.115, (quoting Alexander383, (1950)12177 A.2d

735,865, 874, (1949)).74053 S.E.2dVa.

Appeals, in affirm­ofVirginia Supreme CourtThe West
citymayor councilmenand certaining office of afromthe removal

funds, officialsheld that suchpublicunappropriatedspendingfor
diligence keep of theordinary to informeddutya to “‘exercisehave

Hylbert,v.disposal.’” Edwardssubject to theirfundscondition of
Toler,347, (1960) (quoting Ball v.1, 16, 355118 S.E.2d146 W. Va.

any standard61, (1930)). If lessersyllabus, 153 238S.E.109 W. Va.
purposes of thehere, the above-statedapplied it would defeatwere

encourage inefficiency shieldingBudget Law, byMunicipal and
ignorantunjustifiably ofofficials who remainremoval thosefrom

context,diligenceOrdinary inauthority. thisspendingtheir actual
here, requires moreextraordinary not evidentcircumstancesabsent

second-hand, reports. public offi­Theunofficialthan a reliance on
rely when direct informationon indirect informationcial “must not

groundstatutory on theavoid restrictionsis ... He cannotat hand.
Toler,v.Ballignorance from his own inattention.”of which results

63,supra at 153 at 239.S.E.

plaintiff’sis in toThis not a case which the strict adherence
provisions of to ofthe RSA 32:10 would have led a violation some

statutory emergencyduty,or common-law as where a suddenother
unappropriated pro­inrequired expenditure of funds orderthe to

public safety. expenditures may aftertect the Such be authorized
fact, through general powerthe the to transfereither selectmen’s

others,unexpended infunds from some to cover deficitsaccounts
or,32:10, 1983),(Supp. overexpenditureIII theRSA where an of

result,budget through emergency provisionsmay ofentire town the
case,any reasonable, good(Supp. 1983).RSA 32:10-a In a faith

emergency may bringbelief that such an exists a technical violation
1983) Ingersoll(Supp. outside the standard of “sub­of RSA 32:10

stantial cause.”

allegedemergencyNo such is to have existed in this
good accordinglyplaintiff’sThe on faith wascase. master’s reliance

32:11, above,improper. RSA noted is sufficient in itself to show that
ina violation of RSA 32:10 can some circumstances constitute
105:2-a,grounds by Ingersoll.for removal under RSA as construed
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grantedThe master found such a violation hewhen the defendant’s
requests findingsfor fact plaintiffof to the that theeffect was the

“expending agency”anhead of under RSA 32:10 wasand thus
directly responsible police department’s overspendingfor the in
1979,1980, and 1981.

finding directly contradictoryThis was theto master’s
granting plaintiff’s requestaction finding (thein the for a that he

plaintiff) had out“carried his duties in a lawful manner from
January findingDecember 1978 until sup­1982.” The latter is not

ported by any supportthe record. Nor is there for the master’s find­
ing $7,000“thethat Town voted to add the a new full-time offi­[for

general police budget Report, p.to the . . . .” Master’s 2.cer] The
that, $7,000 gen­record noleaves doubt while the towas added the

appropriation town,eral for wholethe its use was restricted to the
purpose specified by meetingin articlethe voted on the town —hir­
ing moneya purposes,full-time officer. of the otherUse for inside or

police department, only byoutside the could beenhave authorized
prior 27, 1981, generallythe selectmen to November see Board of

Board, 598, (1973);Selectmen v. School 113 N.H. 311 A.2d 124 after
uses,notthat date even the authorizeselectmen could other RSA

32:10, (Supp. 1983).IV

Knowledge chargeable publicthese wasof statutes to a
diligence. Thus,ordinaryofficial in the ofexercise needwe not

including plaintiff’s Julydecide whether the the ofletterevidence —
10, 1981, quoted above, testimony policeand the of two thatofficers

15, 1981,plaintiff July spendthe on had his todeclared intention the
$7,000 in defiance of the selectmen’s refusal to transfer the funds—

findingcompels plaintiffa that the in fact thewas aware of statu­
tory authority.spendinglimits on his Absent the excuse of emer­
gency duties,legal plaintiff’sor conflicts with his other the demon­

satisfystrated violations of RSA 32:10 sufficientwere to the
Ingersoll standard, theyif were “substantial” as that term is used in

faith,Ingersoll. good granted,“Neither where discretion isno nor
upon practice,reliance [plaintiff]unauthorized can relieve the of

liability expressly byfor prescribedhis failure to observe duties
Kimball, 383,law.” v.State 96 N.H. at A.2d at 121.77

105:2-a, (theIn removal actions under chiefRSA the
plaintiff here) groundsprovinghas the ultimate burden of that the
given by the selectmen for his removal notdid constitute “substan­

Williams,Ingersoll 140,tial cause.” v. 118 at atN.H. 383 A.2d 1122.
noted,already may possible technicallyAs we have it be for a chief

(Supp. carry by1983)in of RSAviolation 32:10 to this show-burden
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necessary tooverexpenditure wasreasonablying believed anthat he
conflicting legal obligation.emergency or ato meetwith andeal

may dependoverexpenditureFurther, of annaturethe “substantial”
overruns,budgetdealingin withpracticepast of the selectmenon

overexpenditure itself.size of thewell as on the relativeas

RSAThus, of 32:10not that a violationdo holdwe
itself, automatically forwill, remov­constitute cause1983) of(Supp.

depend the facts andwill onIngersoll; determinationunder thatal
however,case, plaintiffthecase. In thisof eachcircumstances

totalling $13,675.47 period ofover a threedeficits someamassed
2,800 despiteonly sopeople. He didyears, aboutin a town of

despitestay appropriation, therepeated within hisadmonitions to
job27, 1981, warningMay his was inhim thatletter ofselectmen’s

expendituredanger, despite explicit refusal to authorizeand their
$7,000 No reasonableappropriated for a new full-time officer.of the

his ofplaintiffthat had carried burdenof fact could find thetrier
on cause.proving his removal was not based substantialthat

Accordingly, superior and dismisswe the of the courtvacate decree
plaintiff.petition of thethe

Judgment the defendant.for

J., sit;Souter, did not the others concurred.
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