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necessary tooverexpenditure wasreasonablying believed anthat he
conflicting legal obligation.emergency or ato meetwith andeal

may dependoverexpenditureFurther, of annaturethe “substantial”
overruns,budgetdealingin withpracticepast of the selectmenon

overexpenditure itself.size of thewell as on the relativeas

RSAThus, of 32:10not that a violationdo holdwe
itself, automatically forwill, remov­constitute cause1983) of(Supp.

depend the facts andwill onIngersoll; determinationunder thatal
however,case, plaintiffthecase. In thisof eachcircumstances

totalling $13,675.47 period ofover a threedeficits someamassed
2,800 despiteonly sopeople. He didyears, aboutin a town of

despitestay appropriation, therepeated within hisadmonitions to
job27, 1981, warningMay his was inhim thatletter ofselectmen’s

expendituredanger, despite explicit refusal to authorizeand their
$7,000 No reasonableappropriated for a new full-time officer.of the

his ofplaintiffthat had carried burdenof fact could find thetrier
on cause.proving his removal was not based substantialthat

Accordingly, superior and dismisswe the of the courtvacate decree
plaintiff.petition of thethe

Judgment the defendant.for

J., sit;Souter, did not the others concurred.
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Chiesa, (JamesPeters,Starr, of C.Wadleigh, & ManchesterDunn
orally), plaintiff.for thethe brief andWheat on

P.C., Littleton,Moulton, Smith, and FineVaughan ofSamaha &
StephenBoston, (Robert SylviaF. andAmbrogne, of Massachusetts&

brief, Sylvia orally), the defendant.foron and Mr.U. Samaha the

validityKing, of license andthe aIn this case we addressC.J.
competecontaining in a definedagreement not toa covenantservice

first,questions presented: whether thearea. There are twomarket
was, bycompete ofvirtue theinterpretation not tothe covenantof

second, meaningarbitration; ofthe theagreement, a for andmatter
follow,competition reasons whichFor theclause “in with.”contract

wassuperior that arbitration notof courtaffirm the decision thewe
phrase “inof the com-required the court’s constructionand affirm

petition with.”
(Time engageddefendant, Corporation Share), isTime ShareThe

plaintiff,selling computer LogicThetime services.in business ofthe
Associates, by employee(Logic), was a former ofInc. which formed

Share, printing industry.provides programs forTime software the
1972, Logic contract,In Time and into a writtenShare entered

Logic agreed time-sharingpurchaseunder which to services on
programs, originallycomputersTime leaseShare’s and the software

designed Share, Logicby printing industryto its customers.Time
agreed pay upon ofto Time Share based the amount its customer

Logic’suse of Time hardware. customers were connected toShare’s
time-sharingcomputers by telephoneTime lines. The con-Share

1972,1,Augustperiodtract was intended to cover the from to
1,1975.August

agreementLogic time-sharingnewTime Share and entered into a
agreement,agreement.supersededin This1974 which the 1972 like

time-sharing agreement, provisionthe 1972 contained a under
Logic agreed exclusively.which to Timeuse Share’s services
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1974, Logic’s printing customers,In one Press,of Eastern
computer Logic’sdemanded its own pro-in-house' to run software

grams. However, Logic’s programming applicationfor or software
operate properly, conjunctionto it had to be used in with Time

operatingShare’s own software.
requestedEastern mini-computerPress a small known as a stand-

system operate Logic’salone to request,software. As a result thisof
1974,July 3,on LogicTime andShare aexecuted license and serv-

agreement Logic purchaseice which toallowed stand-alone mini-
computers agreementfrom Time It isShare. this that is the focus of

parties’ dispute.the
After agreement executed,the license and service was Time

LogichelpedShare mini-computer premisesinstall the on the of
Eastern Press in mini-computerConnecticut. When the opera-was
tional, the data of Eastern Press was removed from Time Share’s
computers. operated LogicEastern Press then the inde-software
pendently Later,of computers. LogicTime purchasedShare’s

mini-computeranother stand-alone from Time forShare the Dan-
bury Press located in Connecticut.

agreement,In the Logic agreedlicense and payservice to Time
fifty $40,000 licensingShare dollars each month atoward fee for the

system, Logic paid fiftyEastern Press and also dollars each month
Danbury system. Accordingfor the Press agreement’s pay-to the

schedule,ment

pay“LOGIC shall Two Thousand Five ($2,500)Hundred
15, 1974;JulyonDollars Two-Thousand Five Hundred

($2,500) 15, 1974,Dollars on October and the inbalance
monthly payments beginning one month from the date of

being operationalthe software on Hewlett-Packard hard-
premisesware on the of EASTERN inPRESS New

Haven, Fiftypayments ($50)Connecticut. The shall be
per per system byDollars month installed for sin-LOGIC

gle corporate Twenty-five ($25) peruses and Dollars
per port time-sharing systems bymonth for installed

multiple corporateforLOGIC users.”
(Emphasis added.) agreementThe and provideslicense service also

Logic payfor penalty charge Logicto Time aShare if installed or
provided time-sharing competitioninservices with ofthe services

marketingTime in aShare defined area.
marketing“The TSC is states,area the of[Time Share]

England, Jersey anyNew plusNew York and New area
multiplexorwithin 50 ofmiles a TSC location. LOGIC

providewill timesharingnot install or systems competí-in
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by paying anexceptmarketing areain saidwith TSCtion
Seventy-Fivecharge of Hundredpenalty Oneadditional

per port each such time-shar-for($175) per monthDollars
installed, charge to Sev-shall decreasewhiching service

portsper port once 12per($75) Dollars monthenty-Five
are not includedpenalty paymentsTheseinstalled.are so

price.purchase($40,000) DollarForty-Thousandin the
years dateexpire 5 from thepenalty provision shallThis

applypenalty provision shall notAgreement. Thisof this
marketing ofpart areaof theany becomesto area which

bytime-sharing systemof such ainstallationTSC after
in such area.”LOGIC

added.)(Emphasis
agreement an arbitrationalso containsserviceThe license and

provides:clause which
concerning Agreement shall be settleddispute this“Any

Hanover, theHampshire underby in Newarbitration
in accord-Associationof the American Arbitrationrules

will beHampshire. awardof Suchwith the law Newance
competentany ofbinding may Courtbe entered inand

jurisdiction.”

competition“in with”meaning phrasethe contractualThe of
Logicdispute, Share sold asubject Timeof both afterbecame a

Hartford, 1976,inin andcomputer Connecticutfor use in a business
sought buy Time Share to useLogic computer fromto anotherwhen

computersLogic useHanover, Hampshire. to theintendedNewin
corporatetime-sharing multiple users in neu-forprovide servicesto

effect, its ownLogic, attempted to establish time-inlocations.tral
Logicsharing system customers.for

indicating duringwasThere evidence introduced at trial that the
1976,period dispute principals Logicof the in the two ofcontractual

prevented agree-they bybelieved that were the license and service
time-sharing systemoperating ament from within Time Share’s

incurring charge. However,penaltyarea amarket without Time
Logic subsequently agreeShare and were unable to on the definition

competition agree-“inof the term with” in the license and service
Logic’s positionment. was that the Hartford location was not in

competition system only Logic’swith itTime Share’s because served
customers, present (thoseand not Time Share’s customers customers
remaining Logicafter removed its from the Timecustomers Share

Logic againstsystem). prohibitionmaintained that the contractual
time-sharingproviding competitionservices “in with” Time Share
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only precluded potential Logic competition for Time Share’s
remaining customers.

contrast,In clear Time Share time-sharingcontended that the
systems competition“in systemswith” pro-it should include those

Logic’s beingvided to customers who were serviced on Time Share’s
system, systems providedas well as those to Time Share’s cus-

argued that, least,veryIt further the prohibitiontomers. at the on
competition past time-sharingincluded all originallycustomers who

onlycomputers,used time-sharing sys-Time Share’s later to use a
bytem not owned Time Share. Time share further claimed that it

losing money Logic’s practice removingwas due to of customers
system.from Time Share’s

LogicTime Share contended that “cancelled” the Hanover com-
contract, byputer operateits announced intention to ownits time-

system,sharing was Septemberwhich scheduled to be delivered on
24,1976. Logicresponse, arguedIn that Time Share had threatened

providing time-sharing Logicto cease services to customers who
system.on Subsequently, Logicremained Time Share’s filed a bill

seekingequity temporary injunctionin orderinga Time Share to
disputed competition clause,the grantedarbitrate and was a tem-

Super.porary restraining 13,Septemberorder on 1976. See Ct. R.
161(a). hearing eightThe order dayswas dissolved after a later.

Logic then commenced an damages,action at law for and no
proceedings superiorfurther were held in equitycourt on the action.

recoupment seekingTime Share filed an action damagesfor for vio-
agreement,the Logiclation of license and service and moved to

recoupment Logic argueddismiss the action. that Time Share’s
claim, Logic paythat it was entitled penalty chargeto have the

agreement, subjectunder licensethe and service was to the arbitra-
agreement. (E.of Dufresne,tion clause the Esq.)The Master Donald

Logic’s Logicrecommended that bemotion denied because had
right compelwaived its to arbitration. The recommendation was

byapproved 31,1981.Superior (Johnson, J.) Augustthe Court on
1, 1982, began. Judge (Johnson,On November the trial The Trial

”J.) meaning with,competitiondetermined the of clause “inthe as a
law, by instructing jury Logicmatter of the that: “if took their cus-

computers Logictomers off of Time I payShare find that had to a
penalty. LogicIt is clear to me that as took ... their customers off of

computers consequencethe of Time Share as athat . . there. has
competition longerbeen in the sense that these customers noare

buying time-sharingtheir from Time juryservices Share.” The
penalty charge $115,541 Logicdetermined the appeals.to be and

begin inquiry questionWe our with the whether arbitration
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agreement wasposed by servicethe license andissuesof the
recom-the master’sby agreement itself. We affirmrequired the

arbitration, byprovided the licenseLogic’s right tothatmendation
Logicclause, whenagreement’s was waivedarbitrationand service

againstdamages superior courtinwrit fora common-lawfiled
Share.Time

containing arbitrationClearly, anparties to a contract
arising con­dispute under therightthe to arbitrate ahaveclause

Navi­&v. WarriorAmericatract. See United Steelworkers Gulfof
case,574, (“[i]n(1960) the commercialCompany, 578gation 363 U.S.

However,litigation.”). has alsoitforis the substitutearbitration
rights toparties free to waive theirthat arewell establishedbeen
Inc.,contract, Richey Agency,Ins. 117Tothill v.under aarbitration

present449, 453, 656, (1977), proceed theirand to374 658A.2dN.H.
Company Corporation, 89dispute v.court. Redlonto acontractual

137, 139, 348, (1937); Co. v.see also Jones Motor195 A. 350N.H.
Etc., 38, (1st 1982).Teamsters, 42671 Cir.Chauffeurs, F.2d

right is atopartyWhether has waived its arbitrationa
the circum­determine fromquestion of fact the trial court tofor

342,340,Corp., 118 386v. N.H.of each case. Babcock Solstances
finding1259, requires a of an actual(1978).1261 “‘WaiverA.2d

Nursing Home,forego right.’” Inc. v. R.Demersto a knownintention
757, 761, 1231, (1982)Son, Inc., 449 A.2d 1233122 N.H.Foss &C.

454,Inc., supra A.2d atRichey Agency, at 374(quoting Tothill v. Ins.
(citations omitted)).659

ofinferred from a course conduct. SecondA waiver can be
447-48,446,Assoc.,Congregational N.H.Society 108v. Stubbins

673, Chauffers,v. Team­(1968); see Motor Co.674 Jones237 A.2d
partiessters, Etc., “‘Anysupra of the inconsistentat 43. conduct

inthey provision astreated the arbitrationthe notion thatwith
might reasonablyeffect, any as show­construedor conduct that be

provision,they of aing did to avail themselves suchthat not intend
Societymay Congregational v.to aamount waiver’ thereof.” Second

(citations omitted).supraAssoc.Stubbins

conduct,Logic’sIn ofview are unable aswe to conclude a
finding Logicof lawmatter that the master erred in that waived its

right compelto arbitration.

question by Logic.We turn to the second raised The con­
questionof a isstruction written contract a of this courtlaw for

except meaning language depends upon disputedwhen the of the
174-75,McCarthy, 171,extrinsic evidence. Baker v. 122 443N.H.
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138, 140 (1982).A.2d interpret accordingWe will the contract to the
meaningcommon phrases. Doll-Mar,of its words and Murphy v.

Inc., 610, 611-12, 1106,120 419 (1980).N.H. A.2d 1108 “The intent
parties entering agreementof byin judged objectivean is to be or

byexternal criteria rather than unmanifested mindstates of of the
parties.” Ass’n,Colony 593,Tentindo v. Locke Lake 599,120 N.H.

1097, (1980).419 A.2d 1101

The principalsconversations between the of Time Share
Logic, exchangedand parties differing interpretationsin which both

they theyof signedwhat intended when the license and service
agreement, controlling languageare agreementnot when the of the

plain unambiguous.is Petro-Search, Inc.,and See Watkins v. 689
537, (5th 1982). parolF.2d 538 Cir. The evidence rule states that

parties agreementwhen two have entered aninto and have
expressed agreementthe a partiesin written contract to which both
have complete integrationassented as the and accurate of the con­
tract, trial, parol otherwise,evidence offered pre­at whether or of

understandings negotiationsvious and will not be admitted for the
purpose varying contradictingof writing.or the MacLeod v. Chalet

Int'l, Inc., 238, 242, 205,Susse 119 (1979) (cita­N.H. 401 A.2d 208
omitted).tions

competition“inThe with” clause of the license and service
agreement plainly unambiguous. Lapierre Cabral,is See v. 122 N.H.
301, 305, 522, Thus,(1982).444 A.2d interpretation525 of the cov­

compete by superiorenant not to properlythe court was based on
view, law, meaningthe trial plaincourt’s as a matter of of the of the

phrase competition“in unwillingwith.” See id. We are to conclude
that superioras a matter of law interpretationthe court’s of the

wrong.clause Weis do not that the trialbelieve court could have
any construingreached conclusion other than the one it did in the

compete.covenant not to

Affirmed.
J.,Batchelder, sit;did not the others concurred.


