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litigated againbe at aTo conclusion toabandonment. allow that
case,existing delay betime, compounding in wouldthe thislater

wefor the same reason thatto the interest of the childantithetical
statutoryprejudice timechild to treat thehave it would thefound

put dayjurisdictional. when aIt would further off thelimitations as
begin peopleseriously a life withdeprived child could to have stable

170-C:1,adopt :15.who wish to him. See RSA

jus­wouldfind that no interest of the defendantWe therefore
tify remanding belowconsideration. The orderthe case for further
will be affirmed.therefore

Affirmed.
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Barbadoro,Smith, generalattorney (Paul assistantGregory H.
orally), forattorney general, on the brief and the State.

Concord,Green, defender, by briefappellate ofJoanne assistant
orally,and for the defendant.

The was indicted convictedPer curiam. defendant and follow-
ing jury (Dalianis, accomplice robbery,J.)a totrial of armed RSA

636:1, firearm,626:8; use ofRSA and felonious a RSA 650-A:l
(Supp. part, part,1983). We affirm in reverse in and remand.

defendant, son, minor, AprilThe his minor and another onmale
20, 1982, allegedlyPortsmouth,indrove to Pierce Island to “rob

there,money.” Upon arriving minor,thesomeone and extort other
trial, theyfor the the victim andwho testified the State at met

engageagreed activityin into homosexual the latter’s automobile.
began minor,performingWhen the victim fellatio on the he noticed

uprighta camera He and observed pointingflash. sat the defendant
flashlight standinga rifle and a at him. The defendant’s wasson on

holding camera,of pointingthe other side the automobile the and a
pistol victim.at the

The victimdefendant instructed the not to move and the defend-
keys.ant’s son took his wallet Theand victim was then handed a

clipboard and instructed to write his address onname and the
Famulari,paper. During period,this Officer Paul of the Ports-

Department,mouth Police onarrived the scene and asked the victim
for policehis driver’s license. He communicated to the officer that
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and theplaced defendantbeing theThe officer thenrobbed.he was
arrest.minors undertwo

area, a rifle andsearching the officer locatedthe immediateIn
Theguns, automobile.being pellet the victim’sunderpistol, both

held, operablewas identified as anrifle, hadthe defendantwhich
by pneu-propelleddischarges pellet,gun calibera .177pellet that
this rifleexpert witness testified thatprosecution’sforce. Thematic

bodily injurycausing even death.orcapable of seriouswas
withinpellet does not fallthat a riflefirst contendsThe defendant

(Supp. 1983),by andweapons proscribed RSA 650-A:lclass ofthe
a firearm.of felonious use ofnot be convictedthat he couldtherefore

agree.We
guilty aperson is of(Supp. 1983) provides thatRSA 650-A:l “[a]

felonyany whenattemptsfelony or to commitB if he commitsclass
anyrevolver, rifle, shotgun firearm.”or otherpistol,with aarmed

“firearm”, have we hadlegislature norhas not defined the termThe
Umbrello,meaning. 106 N.H.interpret State v.to itsoccasion Cf.

gas pencil a loaded336, (1965) (holding tear is not211 400 thatA.2d
pistol).

meaning indetermining plain of the thethe termTo aid us in
Dictionarystatute, Internationalwe refer to Webster’s Third New

weapon from which a shot(1961), firearm as “awhich defines a854
discharged by gunpowder.”is

questionjurisdictions andhave considered thisin otherCourts
dischargegunpowder capability of are theand thedetermined that

Johnson,distinguishing v. 657 P.2dfeatures of a firearm. See State
557, 558,State,1139, 1983); Douglas App.(Kan. App. v. 37 Md.1141
747,Lawr,189, 190 (1977); see also v. 263 N.W.2d 749378 A.2d State

450, (Mass. 1981);Sampson, 452(Iowa 1978); v. 422 N.E.2dCom.
170,Lowary, (Pa. 1975); but see Holloman v.v. 345 A.2d 171Com.

Com., 356,196, 198, (1980).359221 Va. 269 S.E.2d

gun bypellet propelledthe from the defendant’s wasSince
force,pneumatic that it was a “firearm” within thewe rule not

meaning Supreme(Supp. 1983).of RSA 650-A:l As the Wisconsin
bypellet gun forcestated: “A is not a firearm. A firearm actsCourt

gun bygunpowder, pellet a car­and the here acted force ofof C02
671,317, 324,Antes,tridge.” 246 N.W.2d 674v. Wis. 2CState 74

Accordingly, for the(1976). the defendant’s convictionwe reverse
use of a firearm.felonious

Secondly, Hampshire Con-the defendant contends that the New
double-jeopardy prohibition violated when he wasstitution’s was

robberyaccompliceof and felo-of the crimes to armedconvicted
Perrin, 468, 473-74,123 N.H.nious use of a firearm. See Heald v.
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defendant,I,275, pt.(1983); N.H. Const. art. 16. The464 A.2d 278
however, timely objection exception preserveand tofailed to make a

and, therefore, raising Perrin,precluded Roypoint is from it. v.this
88, 100, 1151, (1982); see Martineau v. Per­122 441 A.2d 1159N.H.

529, 531, 1100,rin, (1979);A.2d 1102 see also Wain­119 N.H. 404
72,wright Sykes, (1977).433 88-89v. U.S.

chargingthat the indictment him asThe defendant next contends
robberyaccomplicean to armed was defective because it failed to

allege robbery; namely,a material element of armed that the
property purpose deprivethe victim’s “with a to himdefendant took

636:1,1.637:3,1; agree.thereof.” RSA see RSA We do not
The indictment stated:

purpose promoting facilitatingor the com-“With the of
he,robbery, actingarmed inmission of the crime of con-

,cert with . . . and . . . aided the commission of this
purposely putoffense as he Michael ... in fear of the

by brandishingphysicalimmediate use of force a rifle
reasonablywhich the said Michael . . . believed to be a

deadly weapon while the said . . . demanded and received
keys.”took carwallet and hisMichael[’s]...

dependsindictment is sufficient on whether“Whether an
gives enough prepareso he can‘it the defendant information that

489, 495, 775,Taylor, 121for trial.’” N.H. 431 A.2d 778State v.
Meloon, 76, 77, 1041, 1042(1981) (quoting 119 N.H. A.2dState v. 397

language(1979)). plain pro­We conclude that the of this indictment
adequate prejudiceitvided to the defendant and that did notnotice

any way. charge juryin in thehim We note that her to the trial
guiltyjudge mentioned several times that to find the defendant of

accomplice robbery they purposemust find theft “with a toto armed
deprive.”

Finally, argues was insuffi­the defendant that the evidence
robbery.accomplicecient to sustain a conviction as to armed The

part “sting” operationdefendant or extor­contends that he was of a
theft, keystion scheme and did not intend because he believed the

argumentand wallet would be returned. We find this without merit.
trial, juryFrom the evidence introduced at a reasonable could

found, doubt,beyondhave a reasonable the defendant intendedthat
thus, jury’sdeprive property; upholdto the ver-the victim of his we

857, 859, 1284,Goupil, (1982).dict. State v. 122 451 A.2d 1285N.H.
The other minor the trio went to Portsmouth totestified at trial that

money.”“rob someone and extort There was also evidence that the
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of which dis-prepared tape-recordeda set instructionsdefendant
duringany money trip.thestolenwhat be done withshouldcussed

useConviction felonious offor
reversed; convictiona firearm

accomplice tothe crime offor
robbery isarmed affirmed.

Rockingham
82-536No.

CorporationDevelopmentStoney-Brook

v.

of FremontTown

2, 1984March


