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at a laterpunishmentimposetodiscretionretainedcourt
may be modi-the sentenceconditionsunder whatdate and

fied.”
1304,1087,1083, 1306Perrin, 453 A.2d122 N.H.Stapleford v.

360, (1926).363Daugherty, 269 U.S.v.States(1982); see United
asuperior for rehear-courtto theAccordingly, remand the casewe

of conditionalsentencing judge the matteroriginal oning by the
discharge alone.

right peti-present tonohasdefendantthat theBecause we hold
anyrecord, not issuesneed addressweof hisfor annulmenttion an

merits,petition on thehisdismissal ofby superior court’stheraised
hearing petition, asthea onscheduleby failure tothe court’sor

inWe noteby Superior Rule 108.required Courtnormally bewould
sentencingoriginalbyhearing petitions theof suchpassing that

duplication ofprevent muchpracticable, wouldjudge,' whenever
possibility of error.reduce theeffort and

Remanded.

All concurred.
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Semple(Paul andSemple, C.McSwiney, of ConcordJones &
brief, orally), plaintiff.for theMs. Clarkon the andL. ClarkElaine

Randlett, (G. Page brief andBrown on theof ExeterBrown &
orally), for the defendant.

Russman, appeals from aplaintiff, G.AdeleCURIAM. ThePER
children, assertingherawarding support herself andher fordecree
agreeWe and remandof is insufficient.the awardthat the amount

light opinion.in the of thisfor reconsideration
1981, years of mar-in after nineplaintiff for divorceThe filed

Cassavechia, Esq.)(Garyriage. hearing, R.a the MasterAfter
granted. The recommen-be master’sthat the divorcerecommended

children,divorce, custody support award andof theas to thedations
J.)by Superior (Bean, onapproved the Courtproperty weredivision

29,1982.September
custodyjoint legal joint physical ofparties andwere awardedThe

alternatingchildren, children weeks withminor with thetheir two
per sup-“for herparty. plaintiff was awarded montheach The $500

parties’ children.”port supportthe of the minorand

458:19,authorizing alimony,the of RSAThe statute award
may party] payprovides that the court “order to such sum of[a

just.money, may be . . .” isas deemed We have stated that “[i]t
alimonyessential that the amount of be sufficient to coverawarded

needs, ability pay.”the wife’s within the limits of the husband’s to
672, 675, 479, (1976).Murphy Murphy, 116 482v. N.H. 366 A.2d

I,458:17, providesrespect support,With to child RSA that
“may provision supporta for andthe court order reasonable their

setting support, will“In the court balance the needs ofeducation.”
Doug­against ability pay.”supporting parent’s C.the children the to

Hampshire Familylas, Practice, (1982);Law 301 see3 New §
Fortuna, 547, 549-50, 176 708, (1961).103Fortuna v. N.H. A.2d 710

during marriageus thatThe record before indicates their the
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parties enjoyed very living.a comfortable standard of The defend-
who,attorney. plaintiff byant is an is aThe school teacher mutual

agreement, children,at par-remained home to care for the theonce
began family. home,They acquired automobiles,ties their a several

estate,parcels includingand several real anof office for the defend-
practice income,ant’s law with additional rental and were able to

Keogh plansset funds inaside individual and IRA accounts.
plaintiff’s monthlyThe expensesfinancial heraffidavit estimates

approximately $2,150. parties separated, plaintiffas theAfter the
teacher,to perreturned work as a school hasand a net income

approximatelymonth of $636.
support monthlyThe expensesdefendant’s affidavit hisestimates

approximately $2,700as average monthlyand hislists net income as
$2,515. return, however,His 1981 income tax reflected a net income
per approximately $3,800.month of His 1980 income tax return

per approximately $5,000.reflected a net ofincome month
disparity striking.The in the ofamounts their income is The

average yearlydefendant’s approx-net income for 1980 and 1981 was
imately $53,400. plaintiff, hand,The on the other has anow net

salary approximately $7,600. consideringannual of Without the fed-
award,consequenceseral supportincome tax of the the $500

monthly support payment plaintiff’s approx-increases the income to
$13,600imately year.per salaryplaintiff’swhen sup-Even the is

plemented award, $1,000with this ashe has shortfall of more than
per compared expenses.month when her income is with her claimed
Moreover, parties physical custodythe share of the children on an

basis,equal parent havingwith each the children ofone-half the
indicates, however,time. The record that the defendant considers

expenses clothing, lunches,for the children’s school and kinder-
garten $1,300 youngestof respon-tuition for the child to be the sole
sibility plaintiff.of the

We will not set aaside master’s ofdetermination an
appropriate alimony support award unless an ofabuse dis­and/or

Marsh, 448, 451, 126,cretion is shown. Marsh v. 123 N.H. 462 A.2d
(1983). him,128 presentOn the evidence before the master in the

reasonablycase justcould not foundhave that the award was$500
or plaintiff children,sufficient to themeet needs of the and the in
light highrelatively living enjoyedof by partiesthe ofstandard the
during marriage ability pay.the and the defendant’s to We there­
fore conclude that the master hisabused discretion.

Parker, 658,In Parker (1982),v. 122 N.H. 448 414A.2d we
inability expensesdeclined to rule presentthat the to meet with

income, supplemented by alimonyas an award of support,and child



597

determiningin annecessarily abuse of discretionindicated an
Parker, however,662, where theInat 448 A.2d at 416.Id.award.

supportand awardpropertyfor a divisionparties’ availableassets
couldminimal, on the basis that he rea-upheldwe the masterwere

although insonably complaining party, unsuccessfulfound thehave
abilityqualifications, the“hadsecuring position the level of hera at

money provisiontraining to to thecontributeto earn sufficientand
contrast,By evidence inId. theher her children’s needs.”of own and

employedplaintiff is commensu-present that thecase indicatesthe
yet close totraining, to even come meet-and is unablerate with her

ing expenses.her

addition, the award as “for herofIn the characterization
appearsparties’ minor children” tosupport support of theand the

year$6,000 award in her taxa­require plaintiff include the atothe
Lester, (1961).299 We366 areSee Commissioner v. U.S.ble income.

may have fash­the record that the masterunable to conclude from
to, example,in for “ease theioned award this manner [defend­the

enoughwith resources tosupportof and to leave himburdenant’s]
Parker, 663,122personal expenses.” Parker v. N.H. at 448meet his

remand,Upon consider the tax conse­A.2d at 416. the master shall
any award,quences to the trial courtand his recommendationof

consequences.that considered suchshall indicate he has
parties appealed propertyThe have not the division as determined

and,by accordingly, whether thethe we will not review dis-master
tribution, itself, However,equitable. the defendant contendswas

partplaintiff prop-as of thethe the would receivethat assets which
erty by determiningproperly master indivision were considered the

particular,adequacy supportof In the defendant re-the the award.
by plaintiff’sparcels parties. Thefers to six of land owned the

appraisal properties approximately $179,000atvalued these total.
approximatelyappraisal propertiesThe atdefendant’s valued these

$109,000 fig-disparityThe record indicates that the in thesetotal.
expert appraisingapparently from the land onures resulted one the

expert appraisingof thebasis use as house lots and the other land as
acreage.raw

division,part propertyAs of the the master awarded to the
parcels, togetherofdefendant three the which were valued at

$85,240 $54,300approximately by plaintiff bythe and the defend-
parcels,plaintiffant. master to the other threeThe awarded the

together $94,000 byapproximately plain-which were valued theat
by defendant,$54,800 uponandtiff the conditioned the defendant’s

$90,000 propertiespayfailure her for within sixto these months.
presumed propertiesThe record indicates that the master that these
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generate income,would be converted to cash that would interest
plaintiffwhich expenses.the could then use towards her

option payingThe plaintiff $90,000defendant has the of the
exchangein parcelsfor the three of land. If the defendant chooses

land,purchase price plaintiffnot to the the the would receive in a
party Furthermore,sale to third speculative.a is indeed a sale to a

mayparty likely consequencesthird presentinvolve tax not if the
payment $90,000 partdefendant’s of is propertyconsidered as aof
Althoughsettlement. propertythe assets received in the division of

might proper makinga correspondingbe in supportconsideration a
award, facts,presumption, asset,a on upon liquida­these that the
tion, represent present $90,000would a plaintiffuse value of to the

unjustified give validityis and to correspondingtoo uncertain to a
which,support alone, clearly inadequateaward is to themeet needs

plaintiffof the and children.
We reverse and supportremand for ofreconsideration the award
lightin opinion.thisof

Reversed and remanded.
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