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any damageaction accrues when the breach occurs whether then
recently holdingor not.”occurred Id. We reaffirmed our that the

“discovery applyrule” does tonot actions based on breach of con-
Inc., 479,Audley, 476,tract in French v. R. S. 123 N.H. 464 A.2d

279, (1983).282

plaintiff allegedThe in negli­the instant case a count in
gence seeking damages remedyingfor the costs of certain defects in
her home. “The determination of an awhether action is contract or a

by bytort action is not controlled the form of the butaction its sub­
substance, plaintiff allegingId. In improper perform­stance.” the is

contract,ance of a construction and her cause of action therefore
accrued the theat time of breach. The construction contract was
completed 1970, plaintiffin and the instituted suit in 1982. Accord­
ingly, correctlywe hold that the trial court ordered that the motion

granted.to bedismiss

Affirmed.
J.,Souter, participate;did not the others concurred.
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Niederman, Manchester, by orally, theJay of brief and forM.
plaintiff.

Nourie,Wiggin (Ericof Bernard on the brief& Manchester P.
orally), for the defendant.and

King, validity ofIn we address the contractualC.J. this case
agreementin service between a lessor and aprovisions contained a

agreementhold, first, language fallsWe that the of thelessee.
Code;scopethe 2 ofwithin of Article the Uniform Commercial

second, indicating the in thethat there is no evidence that clauses
agreement consequential damageswhich areexclude incidental and
unconscionable; third, agreement’s language isthat the disclaimer
sufficiently conspicuous requirementsto the ofmeet the Uniform

and, fourth,Code; agreement’s repair orCommercial that the
remedy purpose”replacement not “fail ofdoes its essential under

reasons,382-A:2-719(2). foregoingFor the weRSA affirm the trial
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court’s dismissal of the defendant’s counterclaim for incidental and
consequential damages.

July 1977,In the defendant L. Alan Hawkes Min-A-Printd/b/a
copyingleased a Model plaintiff2400 machine from the Xerox Cor-

poration (Xerox) printing business,copyingfor use in his and and
parties agreement.”both entered into a “service prob-As a result of

experienced copier,lems Hawkes with the Model 2400 Xerox
replaced copier 1977,copierthe awith Model in7000 December and

agreement signed.a new service was experi-Hawkes continued to
problems replacement copier, February 27,ence with the and on

1978, copierhe demanded that Xerox theremove Model 7000 from
place complied request 16,his of business. Xerox with his on March

1978.
May 1979,filed inXerox suit Manchester District Court in seek-

ing $1,016.52 unpaidin rental Hawkesfees. counterclaimed in the
1979, $30,000 profits,district court in for inJune lost lost business

consequential damages. Subsequently,and incidental and both the
togetherclaim superiorand the counterclaim were inconsidered

Super.court. See Ct. R. 27.
January 17, 1983, summary judgmentOn Xerox filed a motion

contending languagethat the disclaimer on the reverse side of the
agreementservice with Hawkes barred the counterclaim for inci-

damages.consequential Superior {Bean, J.)dental and The Court
initially 18, However, court,denied onthe motion March 1983. the

25,sponte, 1983, grantedsua vacated its onorder March and sum-
mary judgment. ruling notThe court’s did result in a dismissal of

entirety. onlythe counterclaim in its The court order dismissed that
portion soughtthe consequen-of whichcounterclaim incidental and

damages.tial for subsequentlyHawkes’ motion reconsideration was
appeals.denied and he We affirm and remand.

agreements warrantyThe remedytwo service at issue contain and
pertinent languagelimitations. The in the Model 2400 contract

states:

“Xerox Shall:

equipmentWarrant that the will be free of defects in
however,workmanship; obliga-material and Xerox’ sole

repair replace, option,tion shall Equipmentbe to or at its
warranty.found to be underdefective this OTHER

THAN THE OBLIGATION OF XEROX EXPRESSLY
HEREIN,SET FORTH ALLXEROX DISCLAIMS

WARRANTIES, IMPLIED,EXPRESSED OR INCLUD-
ING BUT NOT LIMITED ANYTO IMPLIED WAR-
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OR FITNESSOF MERCHANTABILITYRANTIES
THE FOREGOINGPURPOSE.A PARTICULARFOR

WITHSOLE OBLIGATIONXEROX’CONSTITUTES
DAMAGES, OR CONSE-INCIDENTALRESPECT TO

PER-QUENTIAL, FROM THE USE ORRESULTING
EQUIPMENT.”THEOFFORMANCE

copier:Modelfor the 7000language appears in the contractSimilar

Shall:“Xerox

of merchantableequipment will beitsthatWarrant
workmanship;andquality in materialfree of defectsand

found toequipment which is berepair replaceorand
warranty. (THIS REPRESENTS'thisunderdefective

TOWITH RESPECTXEROX’ SOLE OBLIGATION
DIRECT,DAMAGE, ORINCIDENTALWHETHER

CONSEQUENTIAL, THE USEFROMRESULTING
EQUIPMENT).”THEOR PERFORMANCE OF

bycontemplated theAlthough wasnot a “sale”a “lease” and
agreements, Commercial Codethe Uniformparties to the service

agree­servicewarranty provisions the twoofapplies to thestill
382-A:2-102, scope 2of Article of thedefines thewhichments. RSA

“sales,”Code, instead tobutdoes not refer toCommercialUniform
Anderson,Further, in hisgoods.” treatisein Professor“transactions

Code, states:on the CommercialUniform
designed supersede“Although the2 is toArticleUCC

goods,of thethe saleAct to relate toformer Sales and
‘sales,’ it defines as theto whichArticle is not limited

expressly madegoods, isto but insteadtransfer of title
goods,’ 2-202in and UCCapplicable to ‘transactions §

any sales.reference toomits
goods’ is than ‘sale’.phrase in broader‘transactionThe

inthan ‘sale’ UCC‘transaction’ ratherThe use of the term
confinedArticle 2 is not to be2-102 makes it clear that§

‘sale,’merely is a thatin which thereto those transactions
may byis, Conversely, Article 2 extenda transfer of title.

transactions, equipmentanalogy leas-non-sale such asto
ing.”

Code, 2-103:4,Anderson, at 500-011 R. Commercial §Uniform
(1981).

addition, LeasingSawyer, Corp., 244 Ark.In in Etc. v. Pioneer
943, 46,955-57, (1968), court held that the428 S.W.2d 53-54 the
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regardingprovisionsUniform Commercial Code warranties and
applicabletheir to a lease of an icedisclaimers are machine. Sim­

ilarly, Harsco,Scaffolding­in v. Patent 354Owens N.Y.S.2d—­Div. of
778, (Sup. 1974), grounds,on784 Ct. rev’d other 376 N.Y.S.2d 948
(App. 1975), the thatDiv. court stated allow lease-sale distinc­“[t]o

subject supplier-lessor sup­tions toto a different liabilities than a
plier-seller preserves distinctions without differences.” alsoSee

683,Corp., App.Knox v. North American 80 Ill. 3dCar 399 N.E.2d
(1980).1355

Code, expresstheUnder Uniform Commercial warranties
by promisescan be created or affirmations fact which relate toof

goods part bargain.the and become of the contractual RSA 382-A:2-­
313(l)(a). generally providesRSA 382-A:2-314 that a seller
impliedly goods generallywarrants that his are merchantable or fit

“ordinary purposes” goods used,for the whichfor the are unless the
validly warranty. Also,seller impliedexcludes or modifies the an

warranty particular purposeof fitness for a becan made when the
buyer relyingseller upon expertiseknows that the is the seller’s in

selecting goods buyer’s particular requirements..fulfillto the RSA
limited,382-A:2-315. Unless the warranties are disclaimed or a

any may givebreach of theseof warranties rise to a cause of action
consequential damages.for incidental or See RSA 382-A:2-714.

Consequential damages defined 382-A:2-715(2)are in RSA to
include:

any general“(a) resulting particularloss from or
requirements and needs which atof the seller the time of
contracting had knowreason to and which could not rea-
sonably prevented by otherwise;be cover or and

(b) injury person property proximately resultingto or
any warranty.”from breach of

382-A:2-715(l) damagesRSA defines incidental as:
“expenses reasonably inspection, receipt,inincurred
transportation custody goods rightfullyand care and of
rejected, any commercially charges, expensesreasonable

effectingor anycommissions in connection with cover and
delayexpenseother reasonable incident to the or other

breach.”

However, each of warrantiesthe outlined above can be
totally First,ways. warrantylimited or in one ofdisclaimed two a

may totally 382-A:2-316(2):be disclaimed under RSA
modify implied warrantyorexclude the of merchant-“[T]o

ability any part languageor of it the must mention mer-
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conspicuous,writing beehantability a mustin case ofand
warranty of fitnessmodify any impliedorexcludeand to

writing conspicuous. Lan-by andbe amustthe exclusion
is suffi-of fitnessimplied warrantiesguage allto exclude

nostates, are warran-example, that ‘Thereit forcient if
description on the facebeyond thewhich extendties

hereof.’”
disclaimer, RSA 382-complete underSecond, is not aif thereeven

buyer’s inagree remediesmay to limit thepartiesA:2-719(l), the
breach:event of athe

(2) (3)“Subject provisions and of thisto of subsectionsthe
liquidation andpreceding onsection and of the section

damages,limitation of
may provideagreement for in addi-(a) the remedies

provided inin for those this Articletion to or substitution
damagesmay alter the measure of recovera-and limit or

Article, by limiting buyer’sthe remediesble thisunder as
pricegoods repayment of or toof and theto return the

goodsnon-conforming parts;repair replacement orand of
and...

Consequential damages may or excluded(3) be limited
or is unconscionable. Lim-the limitation exclusionunless

damages injury personconsequential to theitation of for
goods primain case of consumer is facie unconsciona-the

damages the loss isble of where commer-but limitation
cial is not.”

2-719, obligationAccordingly, maysection a seller limit hisunder
goodsnon-conformingrepairing replacing under subsectionorto

damagesconsequential (3).(l)(a) underand limit subsection

language containing consequen­uponContract limitations
damages upheld byhas been numerous courts.tial and incidental

when, here,asThis has often been true the transaction was between
primacommercial entities and the disclaimer was not facie uncon­

Westinghouse Corp.,Am. Elec. Power v. Elec. 418 F.scionable. Co.
435, (S.D.N.Y.Supp. 1976); Cyclops Corporation v.458 Home Insur­

476,Company, Supp. (W.D. Pa), aff’d,ance 389 F. 482 523 F.2d 1050
(3d 1975); County WeldingAsphalt, EngineeringCir. Inc. v. Lewis &

1300,Corp., (S.D.N.Y. 1970).Supp.F.323 1308 Disclaimer lan­
guage justifyin has been construed dismissal ofcontracts also to

is,negligent repair, complaintclaims to where the infor failure
fact, premised upon warranty.breach of contract and InvestorsSee
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Corp. Burroughs Corp., 39,Supp.Premium v. (D.S.C.389 F. 45-46
1974).

expressly382-A:2-719(3) permitsRSA exclusion of con­
sequential damages, unless the exclusion is unconscionable. It is
necessary buyer produce showingfor the to evidence that is athere

unconscionability.fact of Cyclops Corporationissue See v. Home
CountyCompany supra; Asphalt,Insurance WeldingInc. v. Lewis &

Engineering Here,Corp., allegationssupra pro­at 1309. the do not
ruling mayvide the a regardingbasis for that a material issue exist

possible unconscionability dispute.of inthe clauses
Hawkes languagecontends that the disclaimer in the service

agreements satisfynot require-does the Uniform Commercial Code
conspicuousness. disagree.ments of We

requires382-A:2-316(2)RSA that a written orexclusion
merchantabilitymodification of the warranties of or fitness must be

“conspicuous.” imposeThe conspicuous require­Code does not the
upon provisionsment those contract which limit the ofremedies

buyers in the case of a breach. See RSA 382-A:2-719. The inde­
pendent recognizednature of bysections 2-316 and 2-719 was a

Co.,federal district court in Checker Taxi Inc. v. Checker Motor
Corp., 997,Supp. (D.Sales 376 F. 1974).999-1000 InMass. Checker

Taxi, opinedthe court that “the Uniform appearsCommercial Code
require conspicuousnessnot to as precedenta condition to the lim­

warrantyitation thoughof remedies for breach of even the Uniform
requireCommercial conspicuousnessCode does aas condition

precedent to ofthe exclusion remedies.” Id.

Here, assuming, arguendo, conspicuousthat the Code’s
requirement pertinentapply language,does to the disclaimer the

specificallydisclaimer is referred to on the sheetface of the service
agreements by phrase “subjectthe to the terms and conditions con­

herein,tained Corporation’son the reverse side and in pub­Xerox
lished .. . List.” onPrice A reference the face-sheet of a tocontract
the terms and conditions on the reverse side of the face-sheet has

requirementbeen conspicuousness.found to meet Code’sthe of Col­
Bell, 1039,lins Radio (Okla.Co. Dallas v. 623 App.P.2d 1051of

1980); King Corp. 75,Corp.,Thermo Supp. (W.D.v. Strick 467 F. 78
Pa.), aff’d, (3d 1979).609 F.2d 503 Cir.

language appearsThe disclaimer on the reverse side of each
agreement only capitalizedservice and the printingis page.on that

appears heading Shall,”The disclaimer under the “Xerox iswhich
headingsimilar to Warranty,”the approved by“Manufacturer the

Similarly, list,federal King. pricedistrict court in Thermo each



619

languageagreement, itself hasof the serviceon the facereferred to
side the serv-ofon the reversereferring and conditionsto the terms
list similarAlso, priceeach hasagreement. side ofthe reverseice

ononly all-capitalized text theprinted inlanguage theof disclaimer
sufficiently con-questionin werehold the disclaimerspage. We that

spicuous.
summary judgment notargues shouldthatThe alsodefendant

granted issue whether thethe factual remainedbecausehave been
remedy serv-in thethe containedof the case causedcircumstances

382-A:2-719(2),agreement purpose,”its RSA“to fail of essentialice
damages. ofthe merits thiscompel the of Onawardand therefore

inability repairissue, tothat thecontends Xerox’the defendant
findingsatisfactorily compels the contractualequipment a that

remedy failed.

Although argument questiona ofraisesthe defendant’s
jurisdictionsjurisdiction, other haveimpression in thisfirst

Aviation,Capitalfully. Corning Corporation v.it In Dowaddressed
pas­Inc., 1969), the of a(7th a contract for sale411 F.2d 622 Cir.

limiting damages, in eventsenger language the ofplane contained
non-delivery, of the de­to of the contract and refundcancellation

despite goodplaneposit. not to the faithThe seller was able deliver
sued,buyer alleging consequential damages. Id. Theefforts and the

buyer damagethe were unenforceable sinceclaimed that limitations
bargaindeprived of hethe limitations him of the benefit the entered

and, thus, purpose”into afoul the of lan­ran of “failure essential
guage 2-719(2).of section Id. The Circuit disallowed theSeventh

claim,buyer’s stating that:

“Section of the Code demonstrates that there are2-719
permissible 2-719(l)(a)tolimitations as remedies. Section

damagesprovides may by limitingbethat limited the‘as
buyer’s goods repaymentto of ofremedies return the and

price. remedy deprivesisIt obvious that this thethe ...’
buyer bargainthe his . . . it isbut nonethelessof benefit of

permissible.”deemed
(emphasis added).Id. at 626 See also M. & v.S. Wilson Co. Smith

Intern., Inc., 1363, (9th 1978).587 F.2d 1375 Cir. We are convinced
cogency Therefore,of the of approach.such an we find the defend-

argumentsant’s meritless.

Also, courts, interpretingother the effect of “failurethe of
purpose” provision proofessential Code in there ofcases where is an

inability repair non-conforming goods,to have not invalidated con­
consequential damages.tractual limitations on incidental and Those
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portions disallowing consequentialof a contract incidental and
damages separate languageare considered and distinct from the
dealing repair replacement. damagewith and Such limitations sur­

limitingprovision buyer’svive even if the contractual the remedies
repair replacement judiciallyto Polyconor is stricken. See Indus­

tries, Hercules, Inc., Supp. 1316, (E.D.Inc. v. F.471 1324-25 Wis.
1979); County Asphalt, Welding Engineering Corp.,Inc. v. Lewis &

1300,Supp. (S.D.N.Y. 1970);323 F. 1309 CompanyS. M. Wilson &
Inc.,Intern.,v. County Asphalt,Smith 587 at InF.2d 1375. Inc. v.

Welding Engineering Corp.,Lewis & the federal district court held
consequential damageathat bylimitation would benot affected a

finding purposeof failure of inability repairessential due to to or
replace. Supra at 1309.

Consequently, agreewe with the trial court that the
plaintiff proof summarysustained its burden andof was entitled to
judgment pursuant 491:8-a, Summary judgmentto RSA III. has

repeatedly approved by time, effort,been this court to save and
expense, by allowing judgmentan immediate final in those cases

genuinewhere there is no of requiringissue material fact a formal
Bank,Savings 827, 829-30,trial. See Settle v. Keene 120 N.H. 423

986, (1980). Community Welch,A.2d 987 weAs stated in Oil Co. v.
320, 321, 107, (1964),105 N.H. 199 A.2d 108 mission theof“[t]he

summary judgment procedure ‘pierce pleadingsis to the and assess
proof’ genuinethe ... in iforder to determine isthere a ofissue

requiringmaterial fact a (citationformal trial of the action.” Id.
omitted).

genuineWe have found no such issue of factmaterial here.

Affirmed; remanded.

All concurred.


