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have occurredhouse coulddefendant’sthat an offense at thedence
record, could havetrier of factno rationalthisdate. Onon that

theassaulteddefendantbeyond doubt that thea reasonablefound
Septemberon 25.houseat the defendant’svictim

prove aninsufficiency tolegal of the evidencetheBecause of
by particulars,charged, ofspecified a billasof offenseelement the

ourSincethe indictment dismissed.be vacated andverdict mustthe
case, we do not con­dispositive of thethis ison issuedetermination

ofother claims error.the defendant’ssider

Reversed.

Brock, J., sit.did not
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P.A., (StephenGallagher, of ConcordGartrell J.Callahan &
brief,on and Mr.and Mulhern theSarah H. McAuliffeMcAuliffe

Company,orally), & Inc.for Anderson-Nichols
Bass,Cleveland, (Michael MoyersC. on the& of ConcordWaters

Connecticut,Monteith,brief, Hartford, orally), forofand Deborah A.
City Berlin.the of

Cross, Jr.,Smith, generalattorney (EdwardGregory assist-H. L.
general,attorney orally), foron the brief and the State.ant

plaintiffs, separatein actions consolidated onCURIAM. ThePER
alleged impliedlytheyappeal, expresslyeither or entered into athat

that the breached theseseries of contracts with the State and State
plaintiffs’toin each case moved dismiss thecontracts. The State

indemnity by sovereignasfor and breach of contracts barredclaims
immunity. (Dunn, J.) granted motions to dis-The Trial theCourt
miss, appealed. part and inplaintiffsthe We reverse in affirmand
part.

(ANCO)Company,plaintiffs, & Inc.The Anderson-Nichols and
1970, 1974,allege theyCity (city), andthe of that in 1976Berlin

through Supplythe andcontracts with the State Waterexecuted
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(WSPCC).Pollution Control Commission These contracts involve the
planning sewerage facility.and of aconstruction treatment The con-

government seventy-fiveprovide per-for thetracts call federal to
funding, twenty percentprovide citycent of the the toState and the

percent. plaintiffs signedfive The contend that when the WSPCC
duties,these contracts and assumed certain contractual the WSPCC

expressly impliedly bindingeither or Theyentered into contracts.
allegefurther that under these contracts the isState liable for

twenty percent project, just twentyof of per-the entire cost the not
addition,cent of specifiedthe exact dollar amount in the Incontract.

plaintiffsthe equitycontend that the State is liable in and law for its
breaches of these contracts.

evaluating“In proprietythe of the trial court’s action [in
granting dismiss],a motion to we must assume that all the facts
alleged by plaintiffthe are true and construe all reasonable infer­

favorablyences from plaintiff.” Morgenroththose facts to the &
Assoc’s, Tilton, 511, 516, 770,Inc. v. Town 121 N.H. 431 A.2d 773of
(1981) (citing Co.,Lawton v. 607,Great FireSouthwest Ins. 118 N.H.
610, 576, (1978)). alleged392 A.2d 578 “If the facts as would consti­

legal relief,atute basis for the tomotion dismiss should be denied.”
Royer Foundry Iron,Grey Inc.,& 649,Mach. Co. v. N.H. 118 N.H.
651, 145, (1978);392 A.2d 146 Co.,see also Jarvis v. Prudential Ins.

648, 651, 407,122 N.H. (1982).448 Accordingly,A.2d 409 we must
plaintiffsassume that the entered valid contracts with the State

which the has subsequently Therefore,State breached. the decision
of the trial court must be byreversed unless the suits are barred
sovereign immunity.

legislature sovereignThe immunityhas waived in RSA 491:8 for
“any express implied State,or contract with the State.” The how-
ever, 149:4, XIII,contends that the last sentence of RSA revives sov-
ereign immunity respect bywith to contracts entered into the
WSPCC, twenty percentto the extent that of the exact dollar

specified Essentially,amount in the iscontract exceeded. the State
contract,concedes it is forthat liable the exact terms of the but

argues sovereign immunity precludesthat still suits for breach of
damagesfor incontract excess of those byauthorized the exact

specified 149:4,amount in the Seecontract. RSA XIII. For the rea-
below,sons set legislatureforth we do not believe that the intended

repeal sovereignto immunitythe waiver of in RSA 491:8 when it
149:4,enacted RSA XIII.

149:4, XIII,The last sentence provides:of RSA at issue
“Except for the financial municipalitiesassistance available to

provisions 149-B,under nothingthe of RSA herein shall be
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state,obligation on theplace any additional financialtoconstrued
say plaincommission, thepersonnel.” cannot thatWeor itsthe

legislativeclearly conveys intent tolanguage ameaning of this
legisla-sovereign immunity Thein RSA 491:8.repeal the waiver of

sovereign immunity hasimportance andofaware of theis wellture
sovereignclearly to waiveability to or refusewaivetheevinced

(“It to . . theis intended . waiveimmunity. notSee RSA 99-D:!.
....”)sovereign immunity of the State

1978, legisla­theAlthough untilwas not enactedRSA 99-D:l
sovereign immunity inaboutinformed and concernedwas alsoture

1967,149:4, XIII, had1967, In Senatewas enacted. theRSAwhen
consideringimmunitysovereignregarding whendebatesextended

upliabilitysovereign immunity in tort forfromwaiver ofa limited
667-69, 694-95,including $1,000. 743-47N.H.S. Jour.Seeto and

LampronChief Justice(1967). even noted thatSenator Leonard
antiquated.” This“gave opinion law Id. at 744.and said this wasan

studyeventually due toto for morebill was returned committee
atcities if it was enacted. Id.about the cost to the and townsconcern

immunitysovereignCertainly, a this concerned withsenate747.
explicit repeal aif it had intended tohave been much morewould

149:4, XIII,immunitysovereign inof when it enacted RSAwaiver
year.samethe

applicablereading us-thatA close of the statutes convinces
legislature fully pay its of entirethe to share thethe intended State

specifiedproject, just in con­of this not the exact amount thecost
149:4, XIII, moneythe of available to munic­tracts. In RSA amount

by chapterprojects terms ofipalities for these is controlled the RSA
municipali­“Except available to149-B: for the financial assistance

149:4,provision of RSA RSA Xlll.ties under the 149-B ....”
formerly provided:149-B:1RSA

pay annuallyHampshire . . . 30“The state of New shall
charges, meaning prin-percent yearlyof amortizationthe

interest, original resultingcipal on the costs from theand
sewage disposalacquisition of facilitiesand construction

149:4,municipalitiesby in with . . . RSA... accordance
XIII, pollution.of water The word con-for the control

engineeringstruction .... The termshall include services
‘original herein mean the entire cost ofcosts’ as used shall

660,indefined Law 84th Con-the construction as Public
gress ....”

times(Emphasis added.) been amended severalThis statute has
participationthefirst In the amount of State’ssince enacted. 1977
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thirty percentwas from twentyreduced to percent. See RSA 149-B:1
(Supp. (legislative1983) 1982,history). In both 1979 and the statute

generally, 1983,was amended changesand in several minor were
made. Id.

significant legislatureis anyIt thethat has not seen tofit alter of
above-quoted language amendingthe while otherwise the statute.

(Supp. 1983) engineeringRSA 149-B:1 still includes andservices
providesstill that percentagethe State will be liable for the of the

by“entire” ascost defined federal law. Public Law 660 of the 84th
Congress provided:

in“As thisused section the term ‘construction’ includes
preliminary planning to determine the economic and
engineering feasibility works, engineer-of treatment the
ing, architectural, legal, fiscal, investiga-and economic

studies, surveys, designs, workingtions and plans, draw-
ings, specifications, procedures, necessaryand other action

works; erection,to the ofconstruction treatment and the
building, alteration,acquisition, remodeling, improve-
ment, works; inspectionor ofextension treatment and the

supervisionand theof construction of treatment works.”
1956, 518,Pollution Act 6(e),Water Control Amendments of ch. 70§

498, (1956), by Pollution Controlsuperseded Federal WaterStat. 503
92-500, 816,1972, 212(1),No. 86 Stat.of Pub. L. §Act Amendments

(West (1978)).(1972) (codified at 33 U.S.C.A. 1292844 §
apparentis governmentIt from this section that the federal did

meaninglimitnot the of the “entire cost of construction” to include
merely specified Rather,the exact amount in the contracts. lan-the

“alteration,guage remodeling, improvement” inused the statute[or]
clearly government’s contemplationindicates liabilitythe of for
expenses in specified origi-excess of the exact amount in thedollar

changesnal contract before or add-ons.

legislature mutuallyA twocannot intend exclusive results
by meaning 1983)the (Supp.same statute. clear of RSAThe 149-B:1

legislature thereby paymentconvinces us that the intended based on
project. legislaturethe entire of simultaneouslycost the The cannot

repeal sovereignhave to immunityintended the waiver of in RSA
Nothing opinion491:8. in this permittingshould be asconstrued

damages byin above-quotedexcess of those authorized the federal
statute.

occasions,On several this rulingscourt has made statements and
concerning liability See,the State’s when it enters into a contract.
e.g., Cargill City Rochester,Estate 661, 668,v. 119 N.H. 406of of

704, (1979) (State,(“RSA contracts,A.2d 708 491:8 limit)”).no In
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518,Tilton, 511,Assoc’s, 431121 N.H.Inc. v. TownMorgenroth & of
merely149:4,770, XIII was(1981) that RSAwe held774A.2d
againsttherefore, apermitted491:8 suitand, that RSApermissive

implied-in-fact contract.on anbasedthe State

interpretation oflegislature with thisIf the was dissatisfied
liability RSA149:4, the underlimit State’sXIII or it wanted toRSA

Morgenroth &491:8, ample to do so. Sinceopportunityit has had
1981, legisla­Assoc’s, supra was decided in theInc. v. Town Tiltonof

1983)(Supp.149-B:1See RSARSA 149-B:1 twice.has amendedture
fit to RSAhistory). legislature has not seen alterThe(legislative

491:8,149:4, XIII, not now.will do soor RSA and we

inplaintiffs’ claimsany soundthe that of theTo extent
law, properly thatindemnity implied the trial court ruledare inand

Assoc’s,immunity. Morgenrothby sovereign See &they are barred
Tilton, 516, (“the superiorsupra 431 A.2d at 773Town atv.Inc. of

onlyauthority claims491:8 to hear thosehas under RSAcourt
...”).against impliedon in fact contractsthe State based

nothing opinionin should be construed to meannote thisWe that
liability.itsnot limited or limitthe State has cannotthat

part;in inReversed affirmed
part.
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