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Smith, Isaac,attorney general (AndrewGregory H. L. assistant
attorney general, brief), byon the brief for the State.

Concord,Green, defender, byappellate of briefJoanne assistant
for the defendant.

possession ofwas convicted of aPer curiam. The defendant
1981).hypodermic syringe (Supp. Thein violation of RSA 318:52-e

deny-ruling {Gann, J.)appeals from the of the Trial Courtdefendant
he, State,grounding not thehis motion to dismiss on the that and

proof statutory exceptionsrespectthe of to the tobears burden with
1981).prohibitions (Supp.of RSA 318:52-e We reverse.the
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7, 1982, policeOn March the entered the defendant’s home in
response to being burglarized.information that the house was While
searching bedroom, policethe syringedefendant’s the pos-found a
session of which would (Supp. 1981)violate RSA 318:52-e unless one

exceptions permittingof sixteen possession applied. exceptionsThe
apply professionals,to certain physiciansauthorized such as or
pharmacists, embalmingas well suppliesas to dealers in per-and
sons who have prescription.” police“received a written The found no

employment anyevidence of the prescriptionsdefendant’s or in their
search of the defendant’s bedroom.

Qualters, 484,This court in v.State 121 N.H. 431 A.2d 780
(1981), 249:51, which,construed RSA (Supp.like RSA 318:52-e
1981), exceptions offense,contained proscribedseveral to the and
concluded that provingthe State must bear the burden of the non-­
applicability statutory exceptionsof the in its case-in-chief. Id. at
486, analysis by431 A.2d at reaching781. The used the Court in its

applicabledecision in that case is also Wehere. reasoned there that
non-applicability statutorythe exceptionsof the is an element of the

487,proscribed Id.offense. at 431 A.2d at 781.
person mayRSA 625:10 states: “No be convicted of an offense

proved beyondunless each element of such offense is a reasonable
proof,doubt. In the absence of such the innocence of the defendant is

625:11, III, providesassumed.” RSA “‘[ejlementthat an of an
conduct,offense’ circumstances,means such or such attendant or

negativessuch a result of justificationconduct as . . . an excuse or
Qualters,for such supra 487,conduct. ...” See State v. at 431 A.2d at

781.

(Supp.While under 1981),RSA 318:55 a violation of RSA
misdemeanor,(Supp. 1981)318:52-e prohibitionis a the statute’s on

possessionthe control hypodermicor of specificallyisinstruments
inapplicable designatedmade to personscertain individuals. Those

falling anywithin exceptionsof the enumerated possessingand
these instruments are “excused” from what would otherwise be

Therefore,criminal Qualters,conduct. as this court concluded in the
non-applicability exceptionsof offense,these is an element of the
pursuant 625:11, III(c), proved byto RSA which must be the State.

Qualters, 487,supraState v. at 431 A.2d at 781.

Qualters,Unlike producedwhere the State sufficient evi­
negatedence to exceptions statute, Qualters,the two within the 121
489, 783,N.H. at presented by431 A.2d at the evidence the State

here non-applicabilitydid not establish statutorythe of excep­these
McDonnell, policetions. Officer one of the officers who searched the
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eitherfailed to disclosehouse, his searchthattestifieddefendant’s
any pre-presence ofKing’s employment, or theMr.nature ofthe

negatetonot sufficientevidence isthis lack ofscriptions. Since
in the stat-exceptions containedanyaffirmatively of the enumerated

granted.beenhaveto dismiss shouldute, motionthe defendant’s

Reversed.

Sullivan
No. 83-139

HampshireThe State of New

v.

Kenneth G. Holt

6,April 1984


